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DELL PUBLISHING CO., 


| 
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Vv. 


J, EDWARD DAY, ! 
POSTMASTER GENERAL, | 
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| 
—_—_————__— 

| 

Appeal from Judgment of the United States District Court | 
For the District of Columbia 


BRIEF OF APPELLANT 


Jurisdictional Statement | 


This case is before this Court on appeal from the action of the 
United States District Court for the District of Columbia denying appel- 
lant's motion for summary judgment, and granting the crogs- -motion for 
summary judgment by and on behalf of the Postmaster General. The 
opinion of the Court is reported in 198 F.Supp. 843-845. Appellant had 
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moved for summary judgment against the Postmaster General to set 
aside and declare invalid the Postmaster General's orders revoking 
second-class mail entry permits granted to appellant in 1939, 1940 and 
1943, respectively, for three periodical publications, viz., Dell Cross- 
word Puzzles, Official Crossword Puzzles and Pocket Crossword 
Puzzles, under the Act of March 3, 1879 (20 Stat. 358; Sections 224 and 
226 of Title 39, U.S.C.A.). 


The second-class mail privileges of appellant were revoked by the 


Postmaster General on each of the following grounds: 


1. That the subject publications are not "periodicals" but are 
rather "books," on the ground that "articles" or puzzles therein are in- 
coherent and the publications lack continuity of literary character. 


2. That they do not meet the requirements of the Fourth condition 


of Section 226 of Title 39, U. S. Code, because the primary purpose of 


the publications is to provide entertainment. 


3. That they consist primarily of "novelty pages," i.e., printed 
pages having blank spaces for writing or marking. 


District Court Judge Holtzoff, under a blanket opinion, held that the 
ruling of the Postmaster General that paper-bound pamphlets containing 
crossword puzzles, issued bi-monthly, were not periodicals within the 
statute defining mailable matter of the second class, was not arbitrary 


or capricious. 


Statement of the Case 


The Director, Postal Services Division, Bureau of Operations, 
Post Office Department, by letters dated April 9, 1959, addressed to 
appellant, proposed to revoke the entries of Official Crossword Puzzles 
and Pocket Crossword Puzzles on the following specific grounds: 
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1. The publications are not "periodical publications" 
within the meaning of Sections 224 and 226 of Title 39, 
U. S. Code, but are rather "books." 


2. They are not originated and published for the dis- 
semination of information of a public character, or 
devoted to literature, the sciences, arts or some special 
industry as required by Title 39, U. S. Code, Section 226 
and Section 132.224 Postal Manual. 


3. They consist primarily of novelty pages within 
the meaning of Section 132.483 of the Postal Manual, (i.e., 
where more than a minor portion of the total pages have 
blank spaces for writing or marking) and is therefore! not 
such a publication as is entitled to second class mail 
privileges under Sections 224 and 226 of 39 U. S. Code 


[39 CFR 22.4(h) (3)]. | 


Hearings were held before a Hearing Examiner of the Post Office 

| 
Department and an Initial Decision was issued January 15, 1960, denying 
applications for re-entry of the publications and revoking the existing 


second-class mail privileges.’ | 


By letter dated May 9, 1960, addressed to appellant, the Director 
proposed to revoke the entry of Dell Crossword Puzzles, on the identical 
grounds stated for the first two publications. Although the Hearing 
Examiner ruled that the burden of proof was upon the Director with 
respect to Dell Crossword Puzzles, no testimony was offered on behalf 
of the Director in either hearing. An Initial Decision was issued July 22, 
1960, revoking the second-class permit for Dell Crossword Puzzles. 


On appeal the Judicial Officer of the Department affirmed on behalf 


of the Postmaster General the Initial Decisions. 


: At the outset of the hearings the legality of the "novelty page" regulation 
(Section 132.483 Postal Manual) was challenged by appellant, but the Hearing 
Examiner stated he had no jurisdiction to rule on the validity or invalidity of the 
regulation, that the question was one for the Court to decide. A petition filed with 
the Postmaster General to annul the regulation was denied without; a hearing. 
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The facts essential to a determination of the issues of law are 
contained in the transcript of testimony and exhibits in proceedings be- 
fore the Post Office Department, the Initial Decisions of the Hearing 
Examiner and Decisions of the Judicial Officer in Post Office Dockets 
1/141, 1/147, 1/155, 1/156 and 1/256. The entire record, including 
exhibits, has been brought here on appeal. 


Summary of Material Facts 


A summary of material facts based upon the transcript of testi- 
mony and exhibits introduced in evidence before the Hearing Examiner 


of the Post Office Department is as follows: 


(1) It was conceded by counsel for the Director, Postal Services 
Division, that each publication (i) is issued at stated intervals, at least 
four times a year, bears a date of issue and is numbered consecutively; 
(ii) is issued from a known office of publication; (iii) is formed of printed 
sheets; (iv) has a legitimate list of subscribers; (v) is not designed pri- 
marily for advertising purposes, or for free circulation or for circula- 


tion at nominal rates. 


(2) Appellant's first witness was Mrs. Kathleen Rafferty, editor 
of the three publications (Tr. 14-58; 130-175; Gov't. Ex. I, Part A, 
Excerpts JA 59-63). She has followed a regular formula in making up 
each publication which has been employed substantially without change 
since she became associated with the publications in 1941. Every issue 
contains a variety of puzzle materials, among which are crosswords, 
diagramless, anagrams, cryptograms, picture puzzles, cryptoquizzes, 
kriss kross, laddergram and word arithmetic puzzles. There are be- 
tween 100 and 150 persons who contribute puzzles of various types to 
the publications. (ID 3; JA 17 -18)” Original puzzles (no reprints) are 


en 


- The reference letters ID with numbers refer to pages of the Initial Decision 
of the Hearing Examiner of January 15, 1960, unless otherwise indicated. 
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selected for each individual magazine (Tr. 28, Gov't. Ex. 1, Part A). 


(3) Puzzles are chosen by the editor to suit the tastes of puzzle 
solvers with varying degrees of skill and education, and, in most cases 
the puzzles are identified, either in the index or by some characteristic 
mark, so that a person who looks through the magazine can tell ata 
glance the difficulty of any particular puzzle. The editor and her staff 
choose puzzles for each publication which it is felt deal with matters of 
national interest, such as politics, literature, movies, television and 
books. (ID 3; JA 18) The answers to each puzzle are contained within 
the publications, except in the case of puzzle contests, the answers are 
in the second issue after publication of the contest puzzle. (w 3, 13-14; 
JA 17-18; 24-25) Each issue contains a short narrative mystery story 
that the solver has to, through logical deduction within the story, come 
to the answers. The publications also contain straight logical tests. 
(Tr. 29, Gov't. Ex. I, Part A) | 


(4) A regular pattern is followed in the make-up of cach issue, 
dictated by "fan mail" from readers or solvers as to what they want and 
expect from issue to issue; also polls are taken by the editors about 
every three years. (Tr. 35; Gov't. Ex. 1, Part A) In the puzzles there 
are allusions to the Bible, contemporary events, geography, history, 
music and many different kinds of words. (ID 7, JA 20- 21; Appellant's 
Ex. 17, p. 58, Crossword Puzzle 18). There are various references to 
writers, composers, actors, books, songs, plays and stories in the 
puzzles contained in the publications. (ID 16; JA 26) Many puzzles 
appearing in the subject publications revolve around some central idea, 
such as politics, movies, radio or television, persons, places, things 
and events. (ID 12, 18; JA 24; 28) 


(5) The next witness to testify was Miss Marion Reissenweber, 
an Educational Psychologist and Therapist on the staff of the Institute 
for the Crippled and Disabled in New York City (Tr. 65- 129; Gov't. Ex. 
I, Part A; Excerpts JA 53-59). Miss Reissenweber originally had been 


a school teacher, and became a victim of total disability incident to brain 
injury resulting from encephalitis, with loss of eye-hand coordination and 
language impairment. She discovered the use of crosswords, particularly 
those in this proceeding. As a result of their use in her retraining and 
other aids, she eventually became re-employable. (ID 4-5; JA 18-19) 

She has used appellant's publications as a part of her overall treatment 
for patients in the Institute, their principal value to patients being their 
tendency to assist in the restoration of eye-hand coordination; help pa- 
tients to re-acquire or cultivate word association; and to restore vocabu- 
lary. (ID 6-7; JA 19-20) 


(6) Appellant's last witness was Dr. Eugene T. Maleska, Coordi- 
nator of Teacher Recruitment for the Board of Education of the City of 
New York (Tr. 178-250; Gov't. Ex. 1, Part A; Excerpts JA 64-75). Dr. 
Maleska has constructed several thousand puzzles during the last twenty 
years, many of which have been published in the New York Times, the 
New York Herald Tribune and numerous puzzle publications of national 
distribution, including the three publications involved in this proceeding. 
(ID 6, JA 20). Dr. Maleska testified that his association with crossword 
puzzles dates back to the time when he was going to high school on the 
train. He used to pick up papers that were left by some other passenger 
and work the crossword puzzles. He said that he discovered that he was 
immensely increasing his vocabulary. Later, as a teacher in public 
schools he would have his pupils bring in crossword puzzles that had ap- 
peared in the daily newspaper and he would help each student to solve his 
puzzle. When the puzzles were solved he would list the new words which 
had been learned on the blackboard. Eventually some of the students 
would construct their own crossword puzzles. Later on, when he was 
teaching graduate students who were elementary and junior high school 
teachers, he employed the same system of having the teachers become 


interested in and learn new words. Dr. Maleska said that crossword puz- 


zles are used as a supplementary device in teaching and that insofar as 


he is concerned one of the principal aims of education is to attempt to 
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| 
persuade or attract school children to use their leisure time in a whole- 


some manner. The witness, for purposes of illustration, referred to Ap- 
pellant's Exhibit No. 17, page 58, crossword puzzle 18 and indicated that 
in this puzzle there is information of various types. He pointed out that 
there were allusions to the Bible, contemporary events, geography, his- 
tory, music and many different kinds of words. (ID 6-7; JA 20-21) He 
believes crossword puzzles inspire a love of words and in teaching they 
stimulate the student to think. (JA 64) In his Teacher Recruitment posi- 
tion with New York City, he has used crossword puzzles as a supplemen- 
tary device in teaching; he has instructed about 500 teachers in the public 
school system in the City of New York, to whom the use of crossword puz- 
zles has been pointed out in his instructions to teachers. (D 7-9; JA 20-21). 
| 
| 
Statutes and Postal Regulations Involved 
The relevant provisions of the Act of March 3, 1879 (2 Stat. 358; 
39 USCA & & 224, 226 and 237) are as follows: 
Sec. 10. That matter of the second class shall | 
embrace all newspapers and other periodical publica- 
tions which are issued at stated intervals, and as fre/- 


quently as four times a year and are within the condi- 
tions named in Sections 12 and 14. (39 USCA 224) 
| 
(Sec. 12 (39 USCA 225) is not pertinent to this | 
proceeding). 


Sec. 14, That the conditions upon which a publica- 
tion shall be admitted to the second class are as follows: 


First. It must regularly be issued at stated 
intervals, as frequently as four times a year, and 
bear a date of issue, and be numbered consecu- 
tively. 


Second. It must be issued from a known of- 
fice of publication. 
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Third. It must be formed of printed sheets; 
Provided, That publications produced by the 
stencil, mimeograph, or hectograph process or 
in imitation of typewriting shall not be regarded 
as printed within the meaning of this clause. (As 
amended June 11, 1934, 48 Stat. 928; May 27, 
1958, 72 Stat. 139). 


Fourth. It must be originated and published 
for the dissemination of information of a public 
character, or devoted to literature, the sciences, 
arts, or some special industry, and having a le- 
gitimate list of subscribers, Provided, however, 
That nothing herein contained shall be so con- 
strued as to admit to the second class rate regular 
publications designed primarily for advertising 
purposes, or for free circulation or circulation at 
nominal rates. (39 USCA 226). 


Sec. 19. That "printed matter" within the intend- 
ment of this'act is defined to be the reproduction upon 
paper, by any process except that of handwriting, of any 
words, letters, characters, figures, or images, or of any 
combination thereof, not having the character of an actual 
and personal correspondence. (39 USCA 237) 


The "novelty page" regulation, Section 132.483(c) Postal Manual 
(39 C.F.R. 22.d(h) (3)) insofar as pertinent, provides that - 


Novelty Pages. Novelty pages are printed sheets 
that may be used for purposes other than reading, or 
printed sheets with novel characteristics. ... 


The total number of novelty pages in the copies may 
constitute only a minor portion of the total pages. An ex- 
cessive use of novelty pages may give a publication the 
characteristics both as to format and purpose, of books, 
catalogs , or other third- or fourth-class mail. 


The following kinds of pages are examples of novel- 
ty pages that may be included in second-class publications: 


Through error in codification of Section 19 into Title 39, Section 237, the words 
"within the intendment of this Act’ were omitted. The erroneous omission does not 
affect its broad applicability. 
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c. Printed pages having blank spaces for writ- | 
ing or marking. | 


SUMMARY OF POINTS RELIED UPON BY APPELLANT 
POINT I | 

Appellant's publications are "periodicals" within the meaning of 

the Act of March 3, 1879 (39 USCA 56 8 224 and 226) and the revocation 
of second-class mail privileges was based upon conclusions of law out- 
side the scope of the Postmaster General's authority. 
| 
| 


POINT I 


The revocation of second-class mail privileges on the ground that 
"articles" in the publication do not consist of words and sentences that 
are used in a coherent manner and which relate to a central theme, and 
that the publications do not have continuity of literary character, is neither 
a conclusion of law authorized by statute, nor within the powers delegated 


to the Postmaster General. 


POINT Il 


The Postmaster General is without authority to revoke or withhold 
second-class mail privileges of a publication on the ground that it does 
not meet the Fourth Condition because, in his opinion, its primary pur- 


pose is to provide entertainment. | 


POINT IV 


The attempted limitation by postal regulation of the qumber of per- 
missible "novelty pages" in a second class periodical is without author- 
ity of law, and limitation has no legal applicability to periodicals which 
otherwise meet the conditions prescribed in Sections 224 and 226 of 39 
USCA. 
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POINT I 


Appellant's publications are "periodicals" within the meaning of 
the Act of March 3,1879 (39 USCA 8 8 224 and 226) and the revocation 
of second-class mail privileges was based upon conclusions of law out- 
side the scope of the Postmaster General's authority. 


(oe ee ee SS a 
The revocation of second-class mail privileges of appellant was 

predicated upon expanded interpretations and deductions from decisions 

of the Supreme Court in the cases of Houghton v. Payne, 194 U.S. 88 (1904), 

24 S.Ct. 590; and Smith v. Hitchcock, 226 U.S. 53 (1912), 33 S.Ct. 6. Appel- 

lant's contention is that the later decision of this Court and the Supreme 

Court in Hannegan v. Esquire, 327 U.S. 146 (1946), 66 S.Ct. 456, is con- 

trolling as to the power and authority of the Postmaster General in the 

case at bar. 


The first ground for revocation was a conclusion that the subject 
publications do not qualify as "periodicals" because the words and sen- 


tences that are used are incoherent and do not relate to a central theme. 


The second ground for revocation was the publications do not meet 
the requirements of the Fourth condition of Section 226 for the reason that 
the primary purpose of the publications is to provide entertainment or to 


afford a means of obtaining entertainment. 


The revocation on the third ground was that the publications consist 
primarily of novelty pages (i.e., having printed pages with blank spaces 
for writing or marking) , within the meaning of Section 132 .483(c) Postal 
Manual, which under the regulation, "may give a publication the charac- 
teristics both as to format and purpose, of books, catalogues, or other 
third or fourth class mail.” 


We think it is clear that each of the three separate grounds for re- 


vocation assigned by the Hearing Examiner inherently involved in each 


case the assessment of standards of quality, worth, value or propriety, 


functions which are beyond the delegated powers of the Postmaster Gen- 
eral. Hannegan v. Esquire, 327 U.S. 146 (1946) , 66 S.Ct. 456. 


The Hearing Examiner did not approach the question from the stand- 
point of what is a "bock."' Appellant's publications do not fit into any test 
laid down in either the Houghton case (1904) or the Smith case (1912). As 
a matter of fact, the Examiner did not and could not bring appellant's 
crossword publications within the definition of a "periodical" under the 
Houghton case, except by superadded definitions and expanded application 


of such definition beyond recognizable limitations of the decision. 


In short, the Houghton case, as well as the Smith case, stand for the 
principle that a book cannot be reprinted as a periodical as we shall dem- 


onstrate. | 
(1) Distinction between "periodicals'' and "books" as 
indicated in the Houghton v. Payne (1904) and Smith 
v. Hitchcock (1912) cases 


In Houghton v. Payne case, the Postmaster General had revoked 
the second-class certificate of entry of a publication known as Riverside 
Literature Series. The Supreme Court stated that the answer by the Post- 
master General denied that the Series constituted a periodical within the 
meaning and intent of the statute; that although complying with the external 
characteristics and conditions of second-class mail matter, nevertheless, 
internally and in substance, they have not met the characteristics of sec- 
ond-class matter, "but have the peculiarities of books, and are in fact 
books." The Court said that - 


Each number contains a single novel or story, or a col- 
lection of short stories or poems by the same author, 
and most, if not all of them, are reprints of standar 
works by Thackeray, Whittier, Lowell, Emerson, Irving, 
or other well-known writers, and from a literary point 
of view are of a high class. Each number is complete in 
itself and entirely disconnected with every other ial 
(p. 91, emphasis added) 


The Court then called attention to the fact that on the cover appear 
the words "Issued Monthly" followed by the serial number and date of is- 
sue, and below the words Riverside Literature Series prominently dis - 
played and in the center of the cover page the name of the book that was 
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reproduced. The Court then stated that - 


Each number complies with the conditions of 814 

(226 of Title 39), upon which the publication may be 

admitted to the second class, namely, it is regularly 

issued at stated intervals, at least quarterly, and 

bears a date of issue, and it is consecutively num- 

bered. It is issued from a known office of publication; 

is formed of printed paper sheets, without board, 

cloth, or leather, or other substantial binding, and it 

is published for the dissemination of information of a 

public character; or devoted to literature, etc. (Em- 

phasis added) 

It will be noted that the Court did not find the Series was "originated" 
but stated "it is published" for the dissemination of information, etc. This 
failure to find that the Series was "originated and published" is significant; 
the evident fact was that the Series were reprints of what had originated 
as books, and that reprinting them and issuing them as periodicals did not 
make them periodicals admissible as second-class under the Act. On the 
same day the Court handed down two other cases which were held to be 


controlled by the Houghton case. 


One of these cases, Smith v. Payne, 194 U.S. 104; 24 S.Ct. 595, in- 
volved several different series of novels under the names of The Columbia 
Library , The Bertha Clay Library, The Magnet Detective Library, The 
Medal Library,” The Undine Library, and some others. 


The other case was that of Bates & Guild v. Payne, 194 U.S. 106; 
24 S.Ct. 595, which involved a new publication entitled Masters in Music 
that had been denied the second-class privilege, and the publisher sought 
the aid of the courts to have it accepted as second class. The first num- 


ber was devoted to the works of Mozart, contained a portrait, a biography 


SA ean tet . , 
The Medal Library was to figure in the later case (1912) of Smith v. Hitchcock, 


226 U.S. 53; 33 §.Ct. 6, decision by Justice Holmes on the basis of the Houghton 
case. One of the publications there involved was the Tip Top Weekly, regarding 
which Justice Holmes stated that the 1904 case of Smith v. Payne, supra, "dealt 
with the Medal Library, which was a periodical publication of several issues of the 
Tip Top Weekly, bound together; as the principal plaintiff now puts it, in book form, 
and it is true, reprinted in a different size and shape." 


| 
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of four pages, an essay of ten pages upon his art and thirty-two pages of 
Mozart's sheet music, and the announcement that the next issue would be 
devoted to a master in music and sheets of the master's music would be 


included. 


In that case, the Postmaster General placed his refusal to allow 
this magazine to be transmitted as second-class mail matter upon the 
ground that each number was complete in itself; that there was no connec - 
tion with other numbers save in the circumstance that all would cover 
masters in music, and that the first issue was in fact sheet music dis- 
guised as a periodical and should be classified as third-class mail mat- 
ter. The Court, in effect, restated the deducible principle of the Houghton 
v. Payne and Smith v. Payne cases that to qualify as a "periodical" en- 
titled to second-class entry it must be "originated and published” etc., 


and that reprinted sheet music cannot become a periodical. 


On the issues before the Court in the later case of Smith v.Hitchcock, 


226 U.S. 53, (1912) 33 S.Ct. 6, in an opinion by Justice Holmes the Court 


said: | 


The noun “periodical,” according to the nice shade 
of meaning given to it by popular speech, conveys at least 
a suggestion, if not a promise, of matter on a variety of 
topics, and certainly implies that no single number is con- 
templated as forming a book by itself. 
| 
However, without attempting to rationalize Tip Top Weekly with the Hough- 
ton case, the Court said the question could be approaced "more profitably" 
from the other end, i.e., what is a "book," and held that Tip Top Weekly 


continuing the Adventures of Frank Merriwell from week to week by the 


same author, were books. 


When Smith v. Hitchcock was before the District of Columbia Court 
of Appeals in 1910 (34 D.C. Appeals 521) the Court found that - 


It is the custom of appellees to reissue these stories in 
book form, two or three stories being taken for a book. 
While the stories are reprinted for that purpose, they 
are not changed in other repsects,.. - each story is a 
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complete piece of fiction, not connected with or in any 
manner dependent upon any other story. 


In summary, the three cases decided by the Supreme Court in 1904, 


and the related case of Smith v. Hitchcock, decided in 1912, aside from 
attempting a definition of a "periodical publication," may be said to be 
authority for the precept that "books" which were classified as third- 
class matter under the Act of March 3, 1879, cannot be classified as sec- 
ond-class matter by reprinting or reissuance with the external character- 
istics of a periodical publication and having a legitimate list of subscrib- 
ers. As to content and purpose the emphasis is on the Fourth condition. 


Stated conversely, when a publication is not a book in the usual sense, 
it is not within the power of the Postmaster General to prescribe for a 
periodical standards as to words, their arrangements into sentences, or 
whether the words are vertical or horizontal or whether the sentences 
are coherent, abstruse, have hidden meanings, or have appeal or lack of 
appeal to any class of citizenry. "From the multitude of competing offer- 
ings the public will pick and choose." (p. 158, Esquire case, supra). 


POINT I 


The revocation of second-class mail privileges on the ground that 
"articles" in the publication do not consist of words and sentences that 
are used in a coherent manner and which relate to a central theme, and 
that the publications do not have continuity of literary character, is 
neither a conclusion of law authorized by statute, nor within the powers 
delegated to the Postmaster General. 


a nel 


Inasmuch as the court in the Houghton case failed to define "article" 
the Examiner begins with the Webster Dictionary definition of that term - 


"a literary composition forming an independent portion of 
a magazine , newspaper, encyclopedia, etc." 


and concludes, without more ado, that - 


"in order for matter to be properly categorized asan 
‘article,’ it must be a series of words or sentences that 
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| 

"are used in coherent manner and which relate to a cen- 


tral theme." (ID 12; JA 24) | 


Such an evaluation was not contemplated or intended by the Court 
in the Houghton or Smith cases. What the Court did in the four cases 
previously referred to was to lay down a standard for determining wheth- 
er the reprinting of a "book" could qualify as a "periodical publication." 
It was readily apparent from the answer of the Postmaster General he 
identified the Riverside Literature Series as books, and the case was be- 
fore the court on the single issue of whether by printing serial numbers 
and dates on a publication which originated as a book would entitle it to 
second-class as a periodical. Throughout the Initial Decision the Hearing 
Examiner imposes his own standards of quality, worth, value and propri- 


ety, standards which are not found within the scope of the Houghton (1904) 
or Smith (1912) cases. | 


With regard to lack of continuity of literary character the Hearing 
Examiner based his conclusion upon a misinterpretation of the scope of 


the Houghton case. The court in the Houghton case (p. 97) said of a 


“periodical” - 
| 
Ordinarily each number is incomplete in itself and in- 
dicates a relation with prior or subsequent numbers of 
the same series. It implies a continuity of literary 
character, a connection between the different numbers 
of the series in the nature of the articles appearing in 


them, - 


| 
whether they be successive chapters of the same story or novel or essays 


upon subjects pertaining to general literautre, that - 

"Jf for instance, one number were devoted to law, another 
to medicine, another to religion, another to music, | 
another to painting, etc., the publication would not bée 
considered as a periodical, as there is no connection be- 
tween the subjects and no literary continuity." (Emphasis 
supplied) 


In order for appellant's publications to fall within the court's illus- 


trative examples, there would be a numbered and dated series of Crossword 
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Puzzles, which had indicated on the front cover (as did the Riverside 
Literature Series, Masters in Music, or as in Tip Top Weekly) a differ- 
ent subject or adventure, such as one number devoted to Baseball, another 
to Movies, another to Agriculture , another to Conquest of Outer Space, 
another to Politics, etc. In contrast each issue of appellant's crossword 


puzzle publications are devoted to the same general variety of puzzle sub- 


jects by different authors, just as in the case of Reader's Digest, Amer- 


ican Heritage, Harper's, Time, and others too numerous to mention. There 
is no lack of literary continuity in appellant's crossword puzzle magazines, 
as was the case in Riverside Literature Series, or in Masters in Music, 
and they do not consist of a single adventure story by the same author, as 
in the case of Tip Top Weekly. 


(1) Doctrine of the Esquire and Railway Guide cases 
excludes exercise of discretion outside the statute. 


In the Esquire case, the Court said that "prior to the Classifica- 
tion Act of 1879, periodicals were put into the second-class," which by 
the Act of March 3, 1863, 12 Stat. 701, 705, included "all mailable matter 
exclusively in print, and regularly issued at stated periods, without addi- 
tion by writing, mark, or sign." Continuing, the Court said (p. 152): 


That Act (March 3, 1863) plainly adopted a strictly ob- 
jective test and left no discretion to the postal authorities 
to withhold the second-class privilege from a mailable 
newspaper or periodical because it failed to meet some 
standard of worth or value or propriety. There is nothing 
in the language or history of the Classification Act of 1879 
which suggests that Congress in that law made any basic 
change in its treatment of second-class mail, let alone such 
an abrupt and radical change as would be entailed by the in- 
auguration of even a limited form of censorship. 


By way of supplement, we invite the Court's attention to Section 19 
of the Act of March 3, 1879, which provides - 

that "printed matter" within the intendment of this Act 

is defined to be the reproduction upon paper, by any proc- 


ess except that of handwriting, of any words, letters, char- 
acters, figures or images, or any combination thereof, not 
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having the character of an actual and personal cor- 
respondence. (39 USCA 237) 


The Esquire case made it clear that - 


Under our system of government there is an accomo~' 
dation for the widest varities of tastes and ideas. 
What is good literature, what has educational value, 
and what is refined public information, what is good 
art, varies with individuals as it does from one gener- 
ation to another. ... Buta requirement that liter- 
ature or art conform to some norm prescribed by an | 
official smacks of an ideology foreign to our system. 
(327 U.S. 157, 158; 66 S.Ct. 462) | 


Justice Frankfurter in a concurring opinion (p. 160) stated - 
| 


... [T]he area of "literature, the sciences, arts" in- 
cludes all compositions of words, pictorial representa- 
tions, or notations that are intelligible to any portion 


of the population, no matter whether their appeal is | 

extensive or esoteric. ... (Emphasis added). | 

That the Court, in the Houghton case, by its language, in so dis- 
tinguishing periodicals by example enunciated some sort of literary stand- 
ard of articles containing words and sentences ina particular scheme of 
coherency or organization was expressly rejected under the doctrine of 


the Esquire case. 
(2) Discretion of Postmaster General is limited to 
identification of a book as distinguished from 2 
periodical. | 
An early case involving the exercise of discretion by the Postmaster 
General was National Railway Publishing Co. v. Payne (1901) invalidating 
a regulation restricting admissible publications to those consisting of 
"current news or miscellaneous literary matter." Second-class entry 
was revoked on the ground that the Railway and Steamship Guide is that 
of reference book and not that of current news or miscellaneous literary 
matter. The Supreme Court of the District of Columbia held the postal 
regulation void as being beyond the Postmaster General. ‘With respect to 


the 'treference book" characterization the court said - 
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"The principal feature of the publication is that of 
a ‘reference book’ is a reason that is based upon some- 
thing outside the statute. Just what would be construed 
to be a ‘reference book’ might depend upon the individ- 
ual or the party who attempts to define it. It has no as- 
certained meaning. It is perfectly manifest that a peri- 
odical published for the dissemination of information of 
a public character might be used as a reference book or 
a book of reference; and so with respect to those that are 
devoted to literature, the sciences, arts, or some special 
industry, if they contain information that is either gener- 
ally valuable or is valuable to a certain class of people 
who seek it." (Wash. Law Reporter, Vol. 30, p. 338, 345). 


On appeal of the Postmaster General this court said - 


"It is very clear that the Congress of the United 
States has not committed to the Postmaster-Gene ral, or 
to any one else, the matter of determining what should 
be carried in the mails as second-class matter, and what 
as matter of the third class. It has reserved that power 
exclusively to itself. It has itself made the classification; 
and it is not competent for the Postmaster-General to add 
anything to the statute or to take anything from it. ... 
Of course the Postmaster-Gene ral and his subordinates 
are required to use judgment and discretion, and it may 
sometimes be a matter of much difficulty to identify a pub- 
lication as one included in the category prescribed by Con- 
gress. But their discretion is limited to this question of 
identification; and it is not competent for them to impose 
additional requirements beyond those specified in the stat- 
ute.” (Emphasis supplied) (Payne v. National Railway 
Publishing Co., 20 App DC 581 (1902) certiorari dismissed 
on motion of Solicitor General, 192 U.S. 602). 


The decision in the Railway Guide case is referred to by the Supreme 


Court in the Houghton case, supra, (p. 96) as follows: 


A few nondescript publications, such as railway guides 

appearing at stated intervals have been treated as peri- 

odicals and entitled to the privileges of second-class mail 

matter. 

The Esquire case is also authority for the limitation of the power of 
the Postmaster General to identification of what is second-class or third- 


class mail matter, as follows: 
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For example, questions will arise, as they did in 
Houghton v. Payne, 194 U.S. 88, 24 S.Ct. 590, 
Bates-Guild Co. v. Payne, 194 U.S. 106, 24S.Ct. 
598, and Smith v. Hitchcock, 226 U.S. 53, 33 S.Ct. 6, 
whether the publication which seeks the favorable 

second-class rate is a periodical as defined in the 

Fourth condition or a book or other type of publica-_ 
tion. And it may appear that the information con- | 
tained in a periodical may not be of a “public char-| 
acter.'"’ But the power to determine whether a peri- 
odical (which is mailable) contains information of a 
public character, literature or art does not include | 
the further power to determine whether the contents 
meet some standard of the public good or welfare. 
(Emphasis supplied) | 


In summary, the authority to revoke the second-class mail privileges 


of appellant on the ground that the subject publications are not "periodical 


publications" but are rather "books" on the basis of the Initial Decision 
of the Hearing Examiner has not been committed to the Postmaster, nor 
is it competent for the Postmaster General or his subordinates to impose 


additional requirements beyond those specified in the statute. 


POINT III | 


The Postmaster General is without authority to revoke or withhold 
second-class mail privileges of a publication on the ground that it does 
not meet the Fourth Condition because, in his opinion, its! primary purpose 
is to provide entertainment. | 


The discussion hereinbefore deals with lack of authority in the Post- 
master General to circumscribe the definition of a “periodical” contrary 
to the statutory powers of the Postmaster General under the doctrine of 
the Railway Guide and Esquire cases. We come now to the second speci- 
fication for revocation of second-class mail privileges on the ground they 
do not meet the requirements of the Fourth condition which provides that 


a newspaper or other periodical publication - | 
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"must be originated and published for the dissemina- 
tion of information of a public character, or devoted 
to literature, the sciences, arts or some special in- 
dustry." 


The Director, Postal Services Division, gave no hint as to why, in 


his opinion, they do not meet the requirements of the Fourth condition. 


However, the Examiner came up with the conclusion that the primary 

purpose of the publications is to provide entertainment; therefore, they 
are not originated and published for the dissemination of information of 
a public character or devoted to literature, the sciences, arts, or some 


special industry. 


It is evident! that grounds for revocation under the first two speci- 
fications, as well as that relating to the novelty page regulation, contem- 
plated independent action by the Postmaster General on each specifica- 
tion. Fundamentally, under the doctrine of the Railway Guide and Esquire 
cases each of the three specifications for revocation are controlled by 


the Fourth condition which is beyond the power of the Postmaster General. 


(1) Basic'principles of the Fourth condition as 
defined in the Esquire case. 


In Hannegan v. Esquire, 327 U.S. 146; 60 S.Ct. 456, the Court stated 
that the four classes of mail matter are generally described by objective 
standards "which refer in part to their contents, but not to the quality of 
their contents," (pp. 152, 153) the Court said - 


If, therefore, the Fourth condition is read in context of 
the postal laws of which it is an integral part, it too, 
must be taken to supply standards which relate to the 
format of the publication and to the nature of its contents, 
but not to their quality, worth or value. In that view, 
"literature" or the "arts" mean no more than produc- 
tions which convey ideas by words, pictures, or drawings. 
If the Fourth condition is read in that way, it is plain that 
Congress made no radical or basic change in the type of 
regulation which it adopted for second class mail in 1879. 
(Emphasis added) 
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Even in his more restricted concurring opinion, Justice Frankfurter 


reiterated this construction and said (p. 160): 


. .. But since Congress has seen fit to allow "literature" 
conveyed by periodicals to have the second-class privi- 
lege without making any allowable classification of "liter- 
ature ,"" except only that nonmailable matter as defined by 
§ 211 of the Criminal Code is excluded, the area of "liter- 
ature, the sciences, arts" includes all compositions of 
words, pictorial representations, or notations that are in- 
telligible to any portion of the population, no matter wheth- 
er their appeal is extensive or esoteric. ... (Emphasis 
added) 

After reciting that the articles on topics of current interest, short 

| 

stories, sports articles or stories, articles by men prominent in the news 
and many other features, including jokes, cartoons, pictures, articles and 


poems, the Court (p. 151) said - 

To uphold the order of revocation would, therefore, grant 

the Postmaster General a power of censorship. Sucha 

power is so abhorrent to our traditions that a purpose to 

grant it should not be easily inferred. | 

With respect to purpose of the standards set forth in the Fourth con- 
dition, the Court, after a thorough review of its legislative history , added 
(p. 154): 

The policy of Congress has been clear. It has been 

to encourage the distribution of periodicals which dis- 

seminated “information of a public character" or which 

were devoted to "literature, the sciences, arts, or some 

special industry," because it was thought that those pub- 

lications as a class contributed to the public good. 

The Court then stated that the standards presc ribed in the Fourth 
condition have been criticized, but not on the ground that they provide for 


censorship. 


22 


(2) Reliance of Esquire case upon Penrose-Overstreet 


Report (1907) 


In support of the Esquire decision, the Court quoted in text and in the 
margin of its decision certain paragraphs from the Penrose-Overstreet 
Commission Report of 1907 to Congress in the matter of second-class mail 
privileges, authorized by the Act of June 26, 1906, to investigate, consider 
and report by bill or otherwise its findings and recommendations regarding 
second-class mail. The Report which was published in 1907 as House Doc. 
608, 59th Congress, 2d Session, was based upon extensive hearings which 
began October 1, 1906, and concluded in early December, 1906. The Esquire 
opinion quotes (p.'155) in the margin from that Report (p. xxxvi) the fol- 
lowing: 


"But in what way can it be said that a requirement 
that a certain printed matter should be 'devoted to liter- 
ature’ serves to mark it off from anything else that can 
be put into print. There is practically no form of expres- 
sion of the human mind that cannot be brought within the 
scope of 'public information,’ 'literature, the sciences, 
art, or some special industry.’ It would have been just as 
effective and just as reasonable for the statute to have 
said, 'devoted tc the interests of humanity,’ or ‘devoted to 
the development of civilization,’ or 'devoted to human in- 
tellectual activity.’ 


"The prime defect in the statute is, then, that it de- 
fines not by qualities but by purposes, and the purpose 
described is so broad as to include everything and extlude 
nothing. 


"With'the exception of a few instances where the 
publication has been excluded because the information was 
deemed not to be public, no periodical has ever been classi- 
fied by the application of tests of this kind. Any attempt to 
apply them generally would simply end in a press censor- 
ship." 


The Report was accompanied by a bill entitled "A Bill to amend and 


codify the statutes relating to the classification of second-class matter, 


and the rates of postage thereon." The Bill contained a draft amendment 
of the Fourth condition of Section 14 of the 1879 Act, in which the Commission 
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| 
emphasized words of special significance with italics indicated by under- 
| 
| 


scoring as follows: 


It must be originated and published (a) for the dis- 
semination of current public information or (b) for 
the presentation, discussion, or treatment of current | 
topics in relation to literature, the sciences, arts or | 
some special industry. It must not consist wholly or 
substantially of fiction. 


Needless to say, Congress did not accept the recommended new 
Fourth condition and up to this day, the Fourth condition as| it was enacted 
in 1879 is still intact. 5 It is also well to remember that the Houghton v. 
Payne, Smith v. Payne, Bates & Guild v. Payne, were all decided by the 
Supreme Court on April 11, 1904, three years prior to the Penrose-Over- 


street Commission Report to Congress. | 


Commission Report (1912) 


(3) The Fourth condition as viewed in the Hughes | 


After failure to act on the recommendation of the Penrose -Overstreet 
Commission Report, Congress did by Joint Resolution of March 4,1911, 
authorize the President of the United States to appoint a Commission. 
President Taft appointed Associate Justice Charles E. Hughes (later Chief 
Justice) of the United States Supreme Court; Doctor A. Lawrence Lowell, 
President of Harvard University; and Mr. Harry A. Wheeler, President of 
the Association of Commerce of the City of Chicago. Its report, dated 
February 22, 1912, is entitled "The Report of the Commission on Second- 
Class Mail Matter" (House Doc. 559, 62nd Congress, 2d Session). 


= 


No change in other qualifications for second-class mail privileges as set forth 
in Sections 12 and 14 of the Act of March 3, 1879, occurred until the Act of June 11, 
1934, which added at the end of the Third clause or condition of Section 14 (39 USCA 
226) a proviso -- "that publications produced by stencil, mimeograph, or hecto- 
graph process or in imitation of typewriting shall not be regarded as printed matter 
within the meaning of this clause." The Act of May 25, 1958, eliminated from the 
Third clause of the original Act the phrase "without board, cloth, leather, or other 
substantial binding, such as distinguish printed books for preservation from peri- 
odical publications." Clause Third now reads as in the text of the statute on page 8 
of this Brief. Under the 1958 amendment many periodicals are now in book form. 
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Fourth condition of the original Act of March 3,1879. Nevertheless, 
Congress has made several adjustments in the rates cf postage on second- 
class matter. 


In summary, it is not the province of the Postmaster General to add 
to or take anything from the statute, or to remedy any supposed evil, if 
evil there is, by a postal regulation or by unwarranted interpretation of 
the law. From past history as exemplified in Postal Commission Reports 
to Congress and by Courts in the National Railway Publishing Company 
case and the case of Hannegan v. Esquire, it would appear that the area 
of challenge to the Postmaster General for higher rates of postage lies 
in appeals to Congress (in which he is extremely assiduous regardless 
of party affiliation) rather than revocation of second-class privileges 
upon an administrative judgment as to quality, worth, value or propriety 


of any given publication. 


The exercise of arbitrary power of the Postmaster has the potential 
to destroy all three of appellant's publications by requiring payment of 
postage at third-class rates, which by common knowledge are five or more 


times higher than second-class rates. : 


POINT IV 


The attempted limitation by postal regulation of the number of per- 
missible "novelty pages" in a second-class periodical is without authority 
of law, and limitation has no legal applicability to periodicals which other- 
wise meet the conditions prescribed in Sections 224 and 226 of 39 USCA. 


a 


The third specification for revocation of appellant's second-class 


mail privileges is based upon the limitation as to number of so-called 


: The affidavit of Mrs. Helen Mayer, President of appellant corporation, attached 
to original complaint to the District Court, shows circulation figures of the first 
issues in 1960 of each publication, which if extended to annual basis would give an 
annual circulation in 1960 approximately as follows: 


Dell Crossword Puzzles 1,459,000 
Official Crossword Puzzles 1,550,000 
Pocket Crossword Puzzles 1,465,000 
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"novelty pages" under 6 132.483(c) Postal Manual (39 CFR 22 -4(h)(3)) , 

p. 8 of this Brief). The Hearing Examiner found that appellant's publi- 
cations "consist primarily of novelty pages within the meaning of Section 
132.483, Postal Manual." (ID 20, JA 13). The regulation does not purport 
to ban "novelty pages.” In fact, they are permissible - only the Director, 


Postal Services Division, or the Postmaster General may decide whether 


there are too many. | 


It is submitted that "printed pages with blank spaces" appearing in 
appellant's crossword puzzle magazines are incidental to the nature of 
crossword puzzles, and in the language of Justice Frankfurter the area of 
"literature, the sciences, arts” includes all composition of words, pic- 
torial representations, or notations that are intelligible to any portion of 
the population, no matter whether their appeal is extensive or esoteric. 
(Esquire case, pp. 159- 160). Any limitation as to the number of printed 
pages ina periodical as attempted by the Postmaster General under Sec- 
tion 132.483(c) of the Postal Manual is without authority of law, and is 
otherwise null and void under the decisions in the cases of Payne v. Na- 


tional Railway Publishing Company and Hannegan v. Esquire, supra. 


The only authority of law cited in the Federal Register for outlaw- 
ing the excessive use of "novelty pages" in R.S. 88 161, 396; Sections 
92 and 369 of Title 5, U.S. Code. Section 22 of Title 5 (R SS. 161) is 
authority for heads of each Department to prescribe regulations, not in- 

consistent ‘with law, for the government of his department, etc. Section 
369 of Title 5 (R.S. 396) prescribes the duties of the Postmaster General 
to superintend generally the business of the department and execute all 
laws relative to the Postal Service. These sections can hardly be said 
to constitute authority to outlaw a publication for excessive use of novelty 
pages in the absence of any authority in Sections 224, 226 and 237 of Title 
39 to issue a regulation which is legislative in form. United States v. 
George, 228 U.S. 14, 33 S.Ct. 412 (1913); United States v, Davis, 132 U.S. 
334, 10 S.Ct. 105 (1889); Morrill v. Jones, 106 U.S. 466 S.Ct. 423 (1883). 
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It is elementary administrative law that agency and departmental 
regulations must be construed together with the controlling statute to 
make an effectual, harmonious piece of legislation, and that of two al- 
ternative constructions of a regulation, one in conflict with the statute 
and the other in harmony therewith, the latter must be followed. Bowles 
v. Seminole Rock & Sand Co., 145 F.2d 482, 484 (5 Cir. 1944), reversed 
on other grounds, 65 S.Ct. 1215; Smith v. Sutton, 135 F. Supp. 805, 806 
(D.C. D.C. 1955); Cors v. United States, 75 F. Supp. 235, 239 (Ct. Cls. 
1948) , reversed on other grounds, 69 S.Ct. 1086; Osborne v. United States, 
145 F.2d 892, 895 (9 Cir. 1944). 


Crossword puzzles appear regularly in the daily press throughout 
the land containing blank spaces for writing the letters of the word, phrase 
or sentence. The statutory standards relating to the format necessary 
for a publication obtain second-class entry is covered by Section 226 of 
Title 39, United States Code, and publications which, by virtue of the na- 
ture of their contents, qualify under the statute, and having second-class 
entry, may not be denied such privileges under the guise of what may be 


regarded as an excessive number of a certain type of crossword puzzles. 


The practical effect of the novelty page regulation gives to the Post- 
master General the right to supply standards as to "quality, worth or 
value’ which the Supreme Court said in the Esquire case is not given by 
statute. Furthermore, the practical construction heretofore long and con- 


sistently given the statute and the regulation should not now be reversed 


by a "novelty page" regulation, such as example (c) of Section 132.483, 


adopted in 1954, which destroys the very valuable property interest which 
appellant has developed in its publications. 


The fact that for more than 14 years after appellant's and other 
crossword puzzle magazines were granted second-class entry those en- 
trusted with the duties of administering the postal laws and regulations 
had not attempted to assert the authority now claimed to revoke entries 


of such publications, is deeply significant in determining whether the 
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postal laws grant such power. Federal Trade Commission : v. Bunte Bros., 
312 U.S. 349, 351, 352, 61 S.Ct. 580, 582 (1941). This is particularly true 
where , as is the case here, the opportunity to assert the newly claimed 
power has existed many times for many years. John Hancock Mut. Life 
Ins. Co. v. Helvering, 128 F.2d 745, 752 (App. D.C. 1942). Long- -standing 
administrative action should not be suddenly reversed whe re,as is here 
the case, the result is to extend a statute by strained interpretations or 
assumptions. Hannegan v. Esquire, supra, Payne v. Railway Publishing 
Co., supra. | 

(1) The "novelty page" regulation was not sbomeignted 

pursuant to the Administrative Procedure Act. 

Through the limitation of a use of printed pages having blank spaces 
as provided in example (c) of Section 132.483, appellant was deprived of 
due process of law in that there was no opportunity to be heard by those 
affected by the regulation, as provided by Section 4 of the Administrative 


Procedure Act, before the regulation went into effect. (5 U.S. Code 1003). 


The Hearing Examiner, having determined as a fact in the first in- 
stance by inspection, that the publications cons isted primarily of novelty 
pages, the determination of any other issue became moot; it was unneces- 
sary to determine whether they were periodicals under Sections 224 and 
226, or whether they meet the Fourth condition test under Section 226. 


The regulation was a legislative act by the Postmaster General, 
adopted at a time when several crossword magazines including appellant's 
were then enjoying second-class rates and had been for many years, and 
it was well known by the representatives of defendant that: each crossword 
puzzle magazine was at the mercy or whim of the Director, Postal Serv- 


ices Division, the hour and minute the regulation became effective. 


In summary, the attempted limitation on the number of "novelty 
pages" is void and of no effect insofar as it was one of the specifications 


for revocation of appellant's second-class mail privileges. 
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CONCLUSION 


Upon full consideration of facts as developed from the testimony of 
witnesses for appellant and exhibits of record, it is respectfully submit- 
ted that the Court should find as a matter of law - 


(1) That the subject publications are periodical 
publications within the meaning of Sections 224 and 226 
of Title 39, U. S. Code; 


(2) That the publications are originated and pub- 
lished for the dissemination of information of a public 
character or devoted to literature, the sciences, arts, 


or some special industry; 


(3) That Example (c) of the Department's "novelty 
page” regulation, Section 132.483(c) , as applied by the 
Postmaster General to appellant's periodicals, is unau- 


thorized by statute, is invalid and of no effect; and 


(4) That the appellee's orders or revocation of the 
second-class permits of Dell Crossword Puzzles, Official 
Crossword Puzzles, and Pocket Crossword Puzzles are 


invalid and should be permanently enjoined. 


Respectfully submitted, 
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Direct Examination, Tr. 192-201 
Cross Examination, Tr. 211-217; 224 ao wrthdees 
Examination by the Presiding Officer, Tr, 241-245 


Motion of Plaintiff (Appellant) before District Court for Summary 
Judgment, Filed February 1, 1961 ‘ _ i 


Cross-Motion of Defendant (Appellee) for Summary Judgment 
Before District Court and Opposition © Appellant's Motion 
for Summary Judgment ee ae ee en ee 


Order and Judgment of District Court Judge Holtzoff October 19, 
1961 (opinion reported in 198 F. Supp. 843-845), Denying 
Plaintiff's Motion for Summary Judgment, and Granting 
Defendant's Motion for Summary Judgment , Filed 
October 19, 1961 en ae en eee 


Notice of Appeal from District Court to United States Court of 
Appeals for the District of Columbia, Filed the 30th day of 
November, 1961 . 5 ; ‘ F , . 


JOINT APPENDIX 


[Filed February 1, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DELL PUBLISHING CO., INC., 
750 Third Avenue, 
New York 17, New York, 


Plaintiff, 


ARTHUR E. SUMMERFIELD, 
Postmaster General, 
Post Office Department, 
Washington 25,D.C., 


Defendant. 


) 
) 
) 
) 
) 1 
v. Civil Action No. 2502-60 
) | 
) 
) 
) 
) 
) 


| 
| 
AMENDED COMPLAINT FOR INJUNCTION — 
AND DECLARATORY JUDGMENT | 

Dell Publishing Co., Inc., by its attorney, complains and alleges as 
follows: | 
Ts 


Notice of Action: Jurisdiction and Venue 


1. This is an action against the Postmaster General of the United 
States to enjoin, set aside, and declare invalid orders issued by the de- 
fendant ordering and directing the revocation of second class mail privi- 
leges granted by defendant's predecessor in office in 1939, 1940 and 1943 
for three of plaintiff's magazines published under the titles of Dell Cross- 

word Puzzles, Official Crossword Puzzles and Pocket Crossword Puzzles 
on the grounds that the publications aforesaid do not meet) the standards 
set forth in Sections 224 and 226 of Title 39, United States Code and Sec- 
tion 132.483 of the Postal Manual. 

2. The jurisdiction is invoked and venue is laid in this District pur- 
suant to 28 USCA 8 1339, 28 USCA § 2201 and 5 USCA 8 1009. 
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3. Plaintiff is a corporation organized under the laws of the State 
of New York and maintains a place of business at 750 Third Avenue, New 
York 17, New York. 

4. At the time orders were issued revoking plaintiff's second class 
mail privileges aforesaid, the defendant, Arthur E. Summerfield, was the 
duly appointed and qualified Postmaster General of the United States and 
as such had general supervision and control over the United States Post 
Office Department and post office and was charged with the duty of super- 
intending the business of the Postal Service of the United States. 


Il. 
Statement of First Cause of Action 
5. Since 1939 plaintiff has been engaged in the business of publish- 
ing and selling periodicals or magazines of general public interest entitled 
Dell Crossword Puzzles, Official Crossword Puzzles, and Pocket Cross- 


word Puzzles. The publications aforesaid have wide circulation through 


the mails of the United States pursuant to entry as second class mail mat- 
ter under the Act of March 3, 1879 (39 United States Code, Sections 224 
and 226). During the years since publication was begun, plaintiff has ex- 
pended substantial sums of money in carefully building among the reading 
public a valuable reputation and good will for the magazines aforesaid. 
The present annual circulation for each exceeds 1 ,000 ,000 copies, about 
300,000 copies of which are dependent upon the mails for distribution. 

6. As a condition for second class mail privileges, insofar as perti- 
nent herein, the Act of March 3, 1879, as amended (39 USCA 86 224, 226), 
provided as follows: 

"§ 224. Second-class matter. Mailable matter of the second 
class shall embrace all newspapers and other periodical publica - 
tions which are issued at stated intervals, and as frequently as four 
times a year and are within the conditions named in sections ... 
226 of this title. 


2k 
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"§ 226. Same; conditions admitting publications to 


"Except as otherwise provided by law, the conditions upon 
which a publication shall be admitted to the second class are as 
follows: | 

"First. It must regularly be issued at stated intervals, as 


frequently as four times a year, and bear a date of issue, and be 
| 


numbered consecutively. | 
"Second. It must be issued from a known office of publication. 
"Third. It must be formed of printed sheets: Provided, That 
publications produced by the stencil, mimeograph, or hectograph 
process or in imitation of typewriting shall not be regarded as 
printed within the meaning of this clause. | 
"Fourth. It must be originated and published for the dissemi- 
nation of information of a public character, or devoted to literature, 
the sciences, arts, or some special industry, and having a legitimate 
list of subscribers. Nothing herein contained shall be so construed 
as to admit to the second class rate regular publications designed 
primarily for advertising eee , or for free circulation, or for 
circulation at nominal rates.' | 
7. Action taken by the Post Office Department upon plaintiff's ap- 
plications pursuant to the foregoing provisions of law for second class 
mail privileges for the respective publications involved in this proceed- 
ing was as follows: 

(a) Dell Crossword Puzzles (originally entitled Dell Cross- 
words) was granted entry inthe mails at New York, N. Y., as second 
class matter effective February 7, 1939, as a bi-monthly publication; 
on June 15, 1944, the publication was readmitted into second class 
matter as a quarterly publication; on April 23, 1946, | the publication 
was readmitted to second class matter as a bi- monthly publication; 
on April 6, 1948, it was granted entry under its present title, Dell 
Crossword Puzzles. | 

(b) Official Crossword Puzzles was granted entry into the 


mails at the post office at Dunellen, N. J., as second class matter 
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on August 26,1940, as a quarterly publication; it was readmitted as 
a bi-monthly publication on November 28, 1945; and in November, 
1949. it was accorded additional entry at New York, N, Y. 

(c) Pocket Crossword Puzzles was granted entry into the 
mails as second class matter at Dunellen, N. J., effective Septem- 
ber 24,1943, as a quarterly publication. On April 20, 1948, it was 
readmitted into second class as a bi-monthly publication, and on 
October 20, 1949, was accorded additional entry at New York, N.Y. 
8. Upon information and belief, at all times since the dates herein- 

before mentioned, each of the foregoing publications has met every require- 
ment of the aforesaid provisions of law in that it (i) was issued at stated 
intervals, as frequently as four or more times a year; (ii) was originated 
and published for the dissemination of information of a public character, 
or devoted to literature, the sciences, arts, or some special industry, 
(iii) had a legitimate list of subscribers, and (iv) was not designed pri- 
marily for advertising purposes or for free circulation or for circulation 
at nominal rates. 
9. Section 232 of Title 39, United States Code, provides that when 

a publication has been accorded second class mail privileges, the same 
shall not be suspended or annulled until hearings shall have been granted 
to the parties interested. 

10. In the latter part of 1958, plaintiff filed applications on official 
post office forms for reentry of Official Crossword Puzzles and Pocket 


Crossword Puzzles at New York, N.Y., by transfer of entries from Dunel- 
len, N.J. By letters dated April 9, 1959, the Director, Postal Services 


Division, Bureau of Operations, Post Office Department, served notice on 


plaintiff that he proposed to recommend denial of the applications for re- 
entry at New York, N.Y., on the following grounds: 

(i) That copies of the publications submitted with the applica- 
tions for reentry are not periodical publications within the meaning 
of Sections 224 and 226 of Title 39, U.S. Code, Section 132.211 Postal 
Manual, but are rather "books." 
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(ii) That the publications are neither Scigisateal nor published 
for the dissemination of information of a public character nor de- 
voted to literature, the sciences, arts, or some special industry, a 
required by Section 226 of Title 39, U. S. Code, and Section 132.224 
of the Postal Manual. 

(iii) That both publications consist primarily of novelty pages 
within the meaning of Section 132.483 Postal Manual, and are not 
therefore such publications as are entitled to second ¢lass mail 
privileges under Sections 224 and 226 of Title 39, U. s. Code. 

11. In addition to the foregoing reasons for denial of reentry, each 
of the letters of April 9, 1959, contained a paragraph informing plaintiff 
of the intention to institute proceedings for the annulment or revocation of 
the second class mail privileges then enjoyed. The letter pertaining to 
Official Crossword Puzzles was as follows: 

"We assume that issues subsequent to the one named above 


are substantially the same as that submitted and therefore also fail 


to meet the standards required by law and the regulations issued 


thereunder. Accordingly, it is my intention to institute proceedings 
for the annulment or revocation of the second-class mail privileges 
now enjoyed by ‘Official Crossword Puzzles.’ If you desire such ac- 
tion will be delayed pending the examination of the first issue of this 
publication published after May 15,1959. In that case, however, you 
are requested to submit to this office an additional copy of each is- 
sue published after the application for reentry including the first is- 
sue published after May 15, 1959." | 

The same paragraph appears in the letter pertaining to plaintiff's applica- 


tion for reentry of Pocket Crossword Puzzles. | 

12. Plaintiff also received letters dated December 8, 1959, and May 
6, 1960, from the Director, Postal Services Division, Bureau of Operations, 
acting for defendant, to the effect that second class mail privileges of Dell 
Crossword Puzzles would be revoked within fifteen days from that date, 
based upon the same grounds stated in the letters dated April 9, 1959, with 
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respect to Official and Pocket Crossword Puzzles, and as set forth in the 
preceding paragraphs 10 and 11, unless plaintiff filed a petition for review. 

13. Plaintiff filed petitions for review of and hearings on the pro- 
posed actions. Prior to the hearing, Counsel for the Director, Postal 
Services Division, Bureau of Operations, conceded that the publications 
are issued at stated intervals, more than four times a year; that they are 
issued from a known office of publication; that they are formed of printed 
sheets, that each has a legitimate list of subscribers; that they are not de- 
signed primarily for advertising purposes or for free circulation or circu- 
lation at nominal rates. 

14, At the hearing held October 1 and 2, 1959, before Post Office 
Department Examiner William A. Duvall, involving Official Crossword 


Puzzles and Pocket Crossword Puzzles, plaintiff presented testimony of 


its editor of the publications for twenty years, also the testimony of two 
expert witnesses. These witnesses testified as to the frequency of issue 
(not less than four times a year) , number of contributors, editorial work, 
literary content, and topical subject matter. It was established by these 
witnesses that the publications involved have legitimate lists of subscrib- 
ers, are originated and published for the dissemination of and actually 
contain information of a public character, and that each contains words, 
sentences, or ideas, in some sort of puzzle form, related or devoted to 
literature, the sciences, arts, or some special industry. 

15. Upon information and belief, the record establishes that each 
of said publications conforms with all requirements for admission as 
second class mail matter as provided in Sections 224 and 226 of Title 39, 
United States Code, and they so conformed at the time each was granted 
second class mail privileges, and that they so conform with all the re- 
quirements of law for second class mail privileges. Furthermore, it was 
affirmatively established that the publications were of the same general 
format as when originally granted second class mail privileges. 

16. Although the Examiner ruled that as to revocation of second 


class mail privileges, the burden of proof was on the Director, Postal 
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| 
Services Division, Bureau of Operations, no testimony or evidence was 


offered on his behalf as to the basis of his determination that the publica- 
tions are not periodical publications. Contrary to plaintiff’ s affirmative 
testimony and evidence of record before him the Hearing Examiner issued 
his Initial Decision January 15, 1960, in which he denied plaintiff's appli- 
cations for reentry at New York, N.Y., by transfer of entries at Dunellen, 
N.J., and revoked second class mail privileges at Dunellen, N. J., on grounds 
that - ! 
(i) The publications Official Crossword Puzzles and Pocket 

Crossword Puzzles are not "periodical publications"” ‘within the 

meaning of Sections 224 and 226 of Title 39, United States Code. 
(ii) That said publications were neither originated nor pub- 
lished for the dissemination of information of a public character or 
devoted to literature, the sciences, arts, or some special industry. 
(iii) That both publications consist primarily of novelty pages 
within the meaning of Section 132.483 of the Postal Manual [39 CFR 
22 .4(h)(3)] which provides by regulation that only a minor portion 
of the total pages may consist of "printed pages having blank spaces 
for writing or marking.” | 
17. Subsequent to the issuance of the aforesaid Initial Decision deny - 
ing application for reentry and revoking second class mail, privileges, 
plaintiff withdrew its applications for transfer of entry from Dunellen, 
N.J., to New York, N.Y., and appealed to the Judic ial Officer of the Depart- 
ment for review of the Initial Decision insofar as it purported to revoke 
the second class mail privileges of Official Crossword Puzzles and Pocket 
Crossword Puzzles. On June 7, 1960, the Judicial Officer (acting for and 
on behalf of defendant) issued the Departmental Decision in which he arbi- 
trarily held that plaintiff publisher could not withdraw its applications for 
transfer of entry, and sustained the Initial Decision of the Hearing Exam- 
iner. (Copies of the Initial Decision and Departmental Decision are at- 
tached as Exhibits 1 and 2, respectively). 

18. Under date of July 19, 1960, plaintiff received from the post- 


master at Dunellen, N.J., a letter reading as follows: 
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We have been advised by the Director, Postal Services Divi- 
sion, Bureau of Operations, Washington 25,D. C. that final action 
has been taken incompliance with the "Rules of Practice in Pro- 
ceedings Relative to the Denial, Suspension or Annulment of Second- 
Class Privileges" to deny the applications filed for re-entry and to 
revoke the second-class permits of "Official Crossword Puzzles" 
and "Pocket Crossword Puzzles." 

Postage at the third- or fourth-class rates must be paid ac- 
cording to weight on copies of these publications which are hereafter 
offered for mailing. 

19. Hearing was held on June 16, 1960, in the matter of revocation 
of second class mail privileges of Dell Crossword Puzzles before Hearing 
Examiner William A. Duvall, in which the issues were the same as in the 
case of Official Crossword Puzzles and Pocket Crossword Puzzles. Coun- 
sel for the Director, Postal Services Division, Bureau of Operations, took 
the position that the case of Dell Crossword Puzzles would be governed by 
the previous Departmental Decision of the Judicial Officer dated June 7, 
1960, sustaining the Initial Decision of the Hearing Examiner with respect 
to Official Crossword Puzzles and Pocket Crossword Puzzles. As in those 


cases, Counsel for the Director offered no evidence other than copies of 


Dell Crossword Puzzles for comparison of similarity with Official and 
Pocket Crossword Puzzles. On July 22, 1960, the Initial Decision of the 


Hearing Examiner was issued, revoking the second class mail privileges 
of Dell Crossword Puzzles upon the same grounds as in the prior decision. 
Acting on plaintiff's appeal from this decision, the Judicial Officer issued 
the Departmental Decision dated September 19, 1960, sustaining the afore- 
said Initial Decision of the Hearing Examiner. Copies of the Initial Deci- 
sion and the Departmental Decision are attached as Exhibits 3 and 4, re- 
spectively. 

20. Neither the Initial Decision of the Hearing Examiner nor the 
Departmental Decisions holding that plaintiff's crossword magazines are 
not "periodicals" originated and published for the dissemination of 
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information of a public character or devoted to literature, the sciences, 
arts, or some special industry, are based upon any evidence of record, 
but are founded upon artificial criteria and personal standards of evalua- 
tion by physical examination of the publications, which are wholly without 
authority of law, in the following particulars: | 
(1) That a "periodical" within the meaning of the statute must 
consist of a variety of "articles" which "must be a series of words 
or sentences that are used ina coherent manner and which relate to 
a central theme” (p. 12, Initial Decision); "presented . . in a co- 


| 
herent and intelligible narrative form." (p. 18, first {atta Decision, 


Exhibit 1). | 

(2) While admitting that "it is true in the case of some of the 
puzzles appearing in [plaintiff s] publications that they revolve 
around some central idea, such as politics, movies, radio, or tele- 
vision,” nevertheless, the Decisions erroneously conclude that these 
do not meet the statutory test because “the words which are used to 
solve the puzzle appear vertically and horizontally on the page be- 
fore the reader, and there are many words interspersed throughout 
the puzzle which bear no relationship in the theme around which the 
puzzle is constructed" (p. 12, first Initial Decision, Exhibit 1). 

(3) That each of plaintiff's cros sword magazines fail to meet 
the statutory test for second class as a periodical because they lack 
continuity in that - (i) "none of these items of narrative material is 
continued from one issue to another," (ii) that "the only item having 
the characteristic of continuity in the publication consists of the puz- 
zle contest ... the answers to this puzzle do not appear in the same 
issue with the iets itself, but the answers appear in the second is- 
sue succeeding the issue in which the puzzle appeared” (p. 13, first 
Initial Decision, Exhibit 1). 


21. The first Initial Decision of the Hearing Examiner holding that 


plaintiff's publications are not "periodical" publications within the mean- 


ing of the statute is founded upon further criteria or standards of evaluation 
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erroneously imposed without statutory authority, as follows: 
(1) "When a puzzle has been solved, it is a complete unit in 
itself;" (p. 14, Initial Decision, Exhibit 1). 
(2) "The fact that some later issue of the publication may 
contain a puzzle which is constructed around the same topic, for 


example, movies, by no means indicates that there is a literary or 


any connection other than the topic;" (p. 14, first Initial Decision, 
Exhibit 1). 
(3) "Aside from this one item [puzzle contests] each issue of 


both publications is a complete publication independent of every other 

issue of the same publication. I do not believe that the inclusion in 

these publications of this one feature is sufficient to bring the pub- 
lication within the definition of second class matter or periodical 

publications .. ." (p. 14, first Initial Decision, Exhibit 1). 

22. The Initial Decision that the plaintiff's crossword magazines 
are not originated and published for the dissemination of information of 
a public character or devoted to literature, the sciences, arts, or some 
special industry, is not based upon any evidence of record, but is erron- 
eously founded upon the Examiner's own evaluation of the literary content 
as to quality, worth and value, which are contrary to law, as follows: 

(1) "It seems to me that when one considers a publication 
such as either of those under consideration he must arrive at the 
conclusion that their primary purpose is to afford entertainment 
and this is the area of activity to which they are devoted;"" (pp. 17, 
18, Initial Decision, Exhibit 1). 

(2) 'In the course of providing this entertainment reference 
necessarily must be made to persons, places, things and events," 
and "Such reference as are contained in and conveyed by the publi- 
cations are purely incidental to the primary purpose to which the 
publications are devoted, namely, the furnishing of a means of ob- 
taining entertainment" (p. 18, first Initial Decision, Exhibit 1). 

23. The Hearing Examiner's finding that plaintiff's publications 
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"consist primarily of novelty pages within the meaning of Section 132.483, 


Postal Manual, i.e., printed pages having blank spaces for writing or 
marking (pp. 19-20, first Initial Decision, Exhibit 1) and that "it would 
be discriminatory to grant second class mail privileges to these publica- 
tions” (p. 22) is based upon a regulation adopted long after plaintiff's 
publications had been granted second class mail a which plain- 
tiff contends is void and of no effect in that - | 

(1) The regulation is contrary to the provisions of Sections 
924 and 226 of Title 39, U. S. Code, and is not otherwise authorized 
by law; 

(2) The regulation as promulgated and published in the Fed- 
eral Register, October 30, 1954, and November 19, 1957 (19 F.R. 
6996, 7012-3; 22 F.R. 9223) long after plaintiff's publications in- 
volved in these proceedings had been granted second class mail 
privileges, was without compliance with the Administrative Pro- 
cedure Act. 

(3) The regulation is discriminatory as between publications 
in permitting novelty pages as additions to second class matter in 
certain cases, and in other cases, at the sole discretion of the de- 
fendant, the whole publication may be denied second class entry or 
its second class mail privileges revoked, and charged with the high- 
er third- and fourth-class rates. 

24. At the hearing before the Examiner in the matter of the pro- 
posed revocation of second class mail privileges of plaintiff's crossword 

magazines, plaintiff challenged the validity and legality of the so-called 

"novelty page" regulation insofar as the regulation has the effect of deny- 
ing second class mail privileges to a publication otherwise in compliance 
with 39 U. S. Code, 224 and 226. The Hearing Examiner ruled that the 
validity of the "novelty page" regulation could not be attatked before him 
because he was without jurisdiction to pass upon its validity; that attack 
on its legality would have to be directed to the Courts. | 

25. Plaintiff alleges that the defendant acted arbitrarily and ca- 
priciously and contrary to the provisions of Sections 224 and 226 in that - 
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(i) The Hearing Examiner and the Judicial Officer, acting for 
and on behalf of defendant, failed to review and properly evaluate 
the evidence of record on the merits, 

(ii) The orders of revocation of second class mail privileges 
are not supported by any evidence of record, 
(iii) The orders are based ona misconstruction of the Fourth 

Condition of Section 226 of Title 39, United States Code, and con- 

stitutes an abuse of authority, as more particularly set forth in 

paragraphs 20-23 herein, 
(iv) The revocation of second class mail privileges of plain- 

tiffs publications on the basis of Example (c) of Section 132.483 

of the Postal Manual was without authority of law, as more particu- 

larly set forth in plaintiff's Second Cause of Action hereinafter. 

26. Upon information and belief, said orders threaten the life of all 
three of plaintiff's crossword magazines, and in any event, the order must 
seriously diminish circulation on newsstands and to subscribers with the 
result that plaintiff will suffer substantial and irreparable loss and dam- 
age for which it has no adequate remedy at law, for the following reasons, 
among others: 

A. The good will and reputation of the three crossword maga- 
zines, which has been built up since 1939, will be seriously impaired. 

B. Present postage at the second class rates for Official Cross- 
word Puzzles and Pocket Crossword Puzzles aggregating $3,348 per 
annum, will be increased to $14,508 per annum at third and fourth 


class postage rates; and the present second class postage on Dell 


Crossword Puzzles aggregating $1,962 per annum will be increased 
to $8 244 at third and fourth class postage rates. 


I. 
Statement of Second Cause of Action 


27. For its second cause of action, plaintiff repeats paragraphs 1 


to 26, inclusive, and further complains as hereinafter set forth. 
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28. By letters dated April 9, 1959, December 6, 1959, amd May 9, 
1960, the Director, Postal Services Division, Bureau of Operations, Post 
Office Department, served notice on plaintiff that he proposed to revoke 
second class mailing privileges of Dell Crossword Puzzles | Official Cross- 
word Puzzles and Pocket Crossword Puzzles. One of the gtounds therefor 
was that each publication: - | 

. consists primarily of novelty pages within the meaning 

of section 132.483 Postal Manual, and is not therefore such publica- 

tion as is entitled to second class mail privileges under 39 United 

States Code 224 and 226. | 

29. Section 132.483, Postal Manual [39 CFR 22 A(n)(3)] commonly 
termed the "novelty page” regulation, defines and limits certain types of 


printed pages in publications having entry into the mails as second class 


matter, as follows: 
Novelty Pages. Novelty pages are printed sheets that may be 

used for purposes other than reading, or printed sheets with novel 
characteristics. Novelty pages must be prepared specifically for 
and intended as integral pages of newspapers or other periodical 
publications. Blank sheets may not be carried as pages. The total 
number of novelty pages in the copies may constitute only a minor 
portion of the total pages. An excessive use of novelty pages may 
give a publication the characteristics, both as to format and purpose, 


of books, catalogs, or other third- or fourth-class mail. The follow- 


ing kinds of pages are examples of novelty pages that may be included 


in second-class publications. 
a. Printed pages bearing words, perforations or symbols 
indicating they are for detachment. 
b. Pages having printed pictures for cutting out. 
c. Printed pages having blank spaces for writing or marking. 
d. Pages having printed illustrations pasted to them. 
e. Pages with coupons or application or onder forms occu- 


pying not more than one-half of the page. 
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30. At the hearings referred to hereinbefore in paragraphs 14, 19 
and 24, plaintiff challenged the validity and legality of the so-called 
"novelty page” regulation insofar as the regulation has the effect of denial 
of retention of second class mailing privileges by publications otherwise 


in compliance with Sections 224 and 226, 39 U.S. Code. The Hearing Ex- 


aminer ruled that he was without jurisdiction to consider the question of 
validity or invalidity of the regulation, and that attack on its legality would 
have to be directed to the Courts. 

31. Upon information and belief, Section 132.483 of the Postal Man- 
ual was issued by defendant without authority of law, and notwithstanding 
this fact, the Hearing Examiner and the Judicial Officer relied upon such 
regulations as a basis for revocation of plaintiff's second class mail priv- 
ileges. (Initial Decisions, Exhibits 1 and 3 and Departmental Decisions, 
Exhibits 2 and 4 attached hereto). 

32. Under date of May 26, 1960, plaintiff filed a petition with the de- 
fendant Postmaster General for repeal of Example (c) of Section 132.483 
of the Postal Manual, on the grounds (1) that it unlawfully imposed condi- 
tions on the rentention of second class mail privileges, and (2) that the 
Department's current interpretation being contrary to long continued cus- 
tom and usage, any remedy was for action by Congress. (Copy of plain- 
tiff's petition to the Department and letter of transmittal, are annexed 
hereto as Exhibit 5 and made a part hereof). 

33. Under date of September 30, 1960, the Director, Postal Services 
Division, Post Office Department, advised plaintiff's counsel as follows: 

"This is in further reference to your letter and petition rela- 
tive to the repeal of Section 132.483c , Postal Manual. 
"The Department is of the opinion that it had legal authority 

to issue Section 132.483, Postal Manual. Therefore, the Department 

declines to rescind example (c) of Section 132.483." 

34. Section 132.483(c), Postal Manual, bears no reasonable relation- 
ship to the requirements of the Postal laws, viz., 8 § 224 and 226 of Title 
39, United States Code, and is otherwise invalid. Upon information and 
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belief, the regulation was not adopted and promulgated by defendant in ac- 
cordance with the rule-making procedure required by Section 4 of the Ad- 
ministrative Act (5 U.S. Code, Sec. 1003), in that an opportunity for hear- 
ing or comment was not afforded those affected thereby. | 
35. The action of the Hearing Examiner in holding that the validity 
or invalidity of Section 132.483 was not in issue in the administrative hear- 
ing, the revocation of plaintiff's second class mail privileges on the basis 
of that regulation, and the action of defendant Postmaster General in refus- 
ing, without a hearing, to repeal Example (c) deprived plaintiff of due proc- 
ess of law. | 


IV. | 


WHEREFORE, by reasons hereof plaintiff prays: 


1. That summons issue requiring the defendant to answer this com- 
| 


plaint. 

2. That defendant be ordered to file with the Clerk of the Court the 
entire record and proceedings before the Post Office Department in con- 
nection with the proceedings instituted by defendant to revoke and annul 
the second class privileges of Dell Crossword Puzzles, Official Crossword 
Puzzles and Pocket Crossword Puzzles in Post Office Dockets 1/141, 
1/147, 1/155, 1/156 and 1/256. 

3. That this Court declare and order, adjudge and decree that the 
purported orders denying reentry or revoking the second class mail priv- 
ileges issued by defendant aforesaid are invalid and unauthorized by law. 

4. That this Court declare, adjudge and decree that Example (c) of 
Section 132.483 of the Postal Manual is invalid and unauthorized by law. 

5. That this Court grant, decree and issue a permanent injunction 
restraining and enjoining the defendant and each of his officers, agents, 
their assistants, including postmasters, from continuing in effect the or- 
ders denying reentry and revoking second class mail privileges aforesaid 
and from refusing to accept and transmit said magazines through the mails 


at the second class rates of postage. 


16 


6. That the Court grant such further relief as to the Court may ap- 
pear to be proper. 
Respectfully submitted, 
DENNING & WOHLSTETTER 
By: /s/ Wm, I. Denning 
Attorneys for Plaintiff 


1518 K Street, N.W. 
Of Counsel Washington 5,D.C. 


Alan F. Wohlstetter 
Ernest H. Land 


[Certificate of Service] 


EXHIBIT 1 
(Attachment to the Complaint) 


POST OFFICE DEPARTMENT 
WASHINGTON 25, D.C. 


In the Matter of the Petitions by ) January 15, 1960 
DELL PUBLISHING CO., INC. 


) 
) 
relating to applications for reentry into ) P.O.D. Docket Nos. 

the mails as second-class matter and ) 1/141; 1/147; 1/155 
relating to revocations of existing second- ) and 1/156 
class mail permits for the publications ) 
"POCKET CROSSWORD PUZZLES" and ) 
"OFFICIAL CROSSWORD PUZZLES." ) 


INITIAL DECISION OF HEARING EXAMINER 


This case involves (1) applications by Dell Publishing Co., Inc., of 
New York, New York, the Petitioner, for re-entry into the mails as second- 
class matter of the publications known as Official Crossword Puzzles and 
Pocket Crossword Puzzles, and (2) proposed revocations by the Director, 
Division of Postal Services, Post Office Department, the Respondent, of 
existing second-class mail permits for these two publications. The postal 


history of these two publications is as follows: 


Original entry as 
quarterly publication 


Re-entry as bi- 
monthly publication 


Additional entry 


Application for re- 


17 
Official 


Dunellen, New Jersey 
August 26, 1940 


Dunellen, New Jersey 
November 28, 1945 


New York, New York 
November 1, 1949 


December 29, 1958 


| 
Eopeet 


Dunellen, New Jersey 
September 24, 1943 


Dunellen, New Jersey 
April 20, 1948 


New York, New York 
October 20, 1949 


November 4,1958 


entry at New York 
City 

By letter dated April 9, 1959, the Respondent advised the Petitioner 
that the last above mentioned applications were denied, and that the Re- 
spondent proposed to institute proceedings for the annulment or revocation 
of the existing second-class privileges of the publications. The latter ac- 
tion was initiated by letter of June 15, 1959, from the Eesppaden: to the 
Petitioner. | 

In each instance the Petitioner filed timely appeals by petition, to 
which the Respondent replied by answers. The cases were consolidated 
and came on for hearing before the undersigned on October 1 and 2, 1959. 
Both parties were represented at the hearing by counsel who participated 
in the examination and cross-examination of witnesses and who filed pro- 
posed findings of fact, conclusions of law and supporting briefs, the excel- 
lence of which merits special note. | 

At the hearing it was agreed that there are three issues to be re- 
solved in this proceeding, as follows: | 

1. Are the publications "periodical publications" within the 
meaning of Sections 224 and 226 of Title 39, United States Code; 

2. Are the publications originated and published for the dis- 
semination of information of a public character, or devoted to liter- 
ature, the sciences, arts or some special industry; and 

3. Do the publications consist primarily of novelty pages with- 
in the meaning of Section 132.483 of the Postal Manual ? 

Mrs. Kathleen Rafferty who is the editor of both publications was the 
first witness in behalf of the Petitioner. She testified that there is a regular 
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formula which is followed in making up each publication, and that this 
formula has been employed substantially since the time when she became 
associated with the publications in 1941. Every issue of both publications 
contains a variety of puzzle materials among which are crossword, dia- 
gramless, anagrammatic, cryptogram, picture puzzles, crypto-quizzes, 
kriss kross, laddergram and word arithmetic puzzles. Each issue of 
Pocket contains at least two pages of textual narrative matter and each 
issue of Official contains one page of such material. 

There are between 100 and 150 persons who contribute puzzles of 
the various types to the publications. Puzzles are chosen for each pub- 


lication to suit the tastes of puzzle solvers with varying degrees of skill 


and education, and, in most cases the puzzles are identified, either in the 


index or by some characteristic mark, So that the person who looks through 
the magazine can tell at a glance the difficulty of any particular puzzle. 
Mrs. Rafferty and her staff choose puzzles for publication which it is felt 
deal with matters of national interest, such as politics, literature, movies, 
television and books. 

Mrs. Rafferty testified that it had been her understanding ever since 
she had been connected with the publications that when a diagram was to 
be included on a page the diagram could not occupy more than 50% of that 
page. She also testified that it had been her understanding that the Post 
Office had a rule to the effect that the inclusion in a publication the size 
of Pocket of two pages of textual matter was sufficient to make the publi- 
cation eligible for second-class mail privileges, assuming that the publi- 
cation met the other requirements of the statutes and postal regulations. 
It was her understanding in connection with a publication of the size of 
Official that the inclusion of one page of textual matter was adequate. 

The next witness for the Petitioner was Miss Marian Reissenweber, 
who is an Educational Psychologist and Therapist on the staff of the Insti- 
tute for the Crippled and Disabled in New York City. In 1944 Miss Reis- . 
senweber became unemployed because of total physical disability incident 


to brain injury resulting from encephalitis. Miss Reissenweber testified 
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that her disease left her with a lack of coordination between her eye and 
her hand so that it was difficult to touch a particular object at which she 
was looking because of the variance in the place where the object actually 
was and the place where the object appeared to be. She also testified that 
she had a considerable degree of impairment with the use of language be- 
cause her recollection of words was deficient to some degree and there 
was an impairment in her ability freely and relevantly to associate words. 
There was also an impairment of her perception of distance and size re- 
sulting from a severe visual involvement which made it impossible for 
her to read and to see from the ordinary angle and position, Miss Reis- 
senweber was treated at various institutions and she also experimented 
with various methods of self-treatment. In Some manner she discovered 
the use of crossword puzzles and eventually she decided that the publica- 
tions involved in this proceeding were the type of aa best suited to 
her purposes. | 

In 1949 Miss Reissenweber was sufficiently rehabilitated to obtain 
employment at the institution with which she presently is connected. She 
stated that her responsibilities now are to develop, select and use materi- 
als which will be suitable for the qualitative psychological evaluation of 
adult patients who have sustained disability as a result of brain injury. 
In the practice of her profession Miss Reissenweber uses crossword puz- 
zles and, in particular, she uses Pocket and Official crossword publica- 
tions. Miss Reissenweber stated that the use of these publications is her 
own idea and that the institution with which she is assoc iated has not of- 
ficially adopted their use as a therapeutic measure. The number of per- 
sons treated by Miss Reissenweber varies from time to time. There are 
twenty persons in the group with which she was working at the time of the 
hearing in this case and Miss Reissenweber stated that of this number 
fifteen have been benefited by the use of crossword puzzles. Miss Reis- 
senweber was careful to point out repeatedly that the use of crossword 


puzzles is only a small portion of the overall treatment provided for pa- 


tients of the type with whom she works. The principal value of crossword 
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puzzles to patients with whom this witness comes in contact is in their 
tendency to assist in the restoration of eye-hand coordination and their 
tendency to restore vocabulary. 

The last witness on behalf of the Petitioner was Dr. Eugene T. Ma- 
leska who at the present time is the Coordinator of Teacher Recruitment 
for the Board of Education of the City of New York. Dr. Maleska has con- 
structed several thousand puzzles during the past twenty years, many of 
which have been published in the New York Times, the New York Herald 
Tribune and numerous puzzle publications of national distribution, includ- 
ing three crossword publications published by Petitioner. 

Dr. Maleska testified that his association with crossword puzzles 
dates back to the time when he was going to high school on the train. He 
used to pick up papers that were left by some other passenger and work 
the crossword puzzles. He said that he discovered that he was immensely 
increasing his vocabulary. Later, as a teacher in public schools he would 
have his pupils bring in crossword puzzles that had appeared in the daily 
newspaper and he would help each student to solve his puzzle. When the 
puzzles were solved he would list the new words which had been learned 
on the blackboard. Eventually some of the students would construct their 
own crossword puzzles. Later on, when he was teaching graduate students 
who were elementary and junior high school teachers, he employed the 
same system of having the teachers become interested in and learn new 
words. 

Dr. Maleska said that the Board of Education by whom he is em- 
ployed has issued a spelling manual and that in this manual there is a ref- 
erence to crossword puzzles under the heading "Games and Devices." 
Dr. Maleska said that crossword puzzles are used as a supplementary de- 
vice in teaching and that insofar as he is concerned one of the principal 
aims of education is to attempt to persuade or attract school children to 


use their leisure time in a wholesome manner. The witness for purposes 


of illustration, referred to Petitioner's Exhibit No. 17, page 58, cross- 


word puzzle 18 and indicated that in this puzzle there is information of 


21 


various types. He pointed out that there were allusions to the Bible, con- 
temporary events, geography, history, music and many different kinds of 
words. 

Dr. Maleska did agree with counsel for the Director that in several 
particulars various types of puzzles appearing in Pocket and Official were 
substantially the same as tests which are given in school. He stated, how- 
ever, that there is a big difference between the use of crossword puzzles 
and the giving of tests in that the former require the employment of addi- 
tional skills in combining the horizontal words with the vertical words in 
order to reach a proper definition as a part of the solution of the puzzle. 


Dr. Maleska also indicated that he believes one of the princ ipal advantages 


of the use of crossword puzzles in teaching is that it stimulates the student 


to think. 
Concerning the extent to which crossword puzzles are used in the 
public school system in the City of New York Dr. Maleska testified that 
he does not have precise information, but that he has instructed approxi- 
mately 500 teachers and the use of crossword puzzles has been pointed out 
to this group. He also testified that there are approximately 32,000 teach- 
ers in New York City. Of the 500 teachers to whom Dr. Maleska has recom- 
mended the use of crossword puzzles as a supplementary teaching device, 
he does not know to what extent any of the teachers have employed them. 
The provisions of law controlling eligibility for second- class mail- 
ing privileges are stated in810 and 6814 of the Act of March 3,1879 (20 
Stat. 359), as amended, and are codified as § 224 and 8 226 of Title 39, 
United States Code: | 
* * * * . 
(Sections 224 and 226 are omitted inasmuch as 
the Sections appear in the Complaint, J A. 2, 3). 
* * * * i* 
Applicable Departmental regulations are found in 8 a 32.211, 
6 132.224 and § 132.483 of the Postal Manual, as follows: | 
"§ 132.211 Mailable Publications. You may mail only news- 
papers and other periodical publications at the second- -class rates. 
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"The copies may not contain obscene, treasonable, lottery, or other 


kinds of material that would cause them to be nonmailable under the 
provisions of part 124. 

* * * * * 

"§ 132.224 Contents. Publications must be originated and pub- 
lished for the purpose of disseminating information of a public char- 
acter, or they must be devoted to literature, the sciences, art, or 
some special industry.” 

Section 132.483 generally defines the term "novelty pages” and in- 

cludes in this definition " * * * Printed Pages having blank spaces for 

10 writing or marking * * *." It is provided in this Section of the Postal 
Manual that '* * * The total number of novelty pages in the copies may 
constitute only a minor portion of the total pages. An excessive use of 
novelty pages may give a publication the characteristics, both as to format 
and purpose, of books, catalogs, or other third- or fourth-class mail. * * *" 
The earliest case in which a distinction is made between a "periodical 
publication" and a "book" is Houghton v. Payne, 194 U.S. 88. In this case 
the Court said (id., pp. 97-98): 

"A periodical, as ordinarily understood, is a publication ap- 
pearing at stated intervals, each number of which contains a variety 
of original articles by different authors, devoted either to general 
literature of some special branch of learning or to a special class 
of subjects. Ordinarily each number is incomplete in itself and 
indicates a rélation with prior or subsequent numbers of the same 
series. It implies a continuity of literary character, a connection 
between the different numbers of the series in the nature of the 
articles appearing in them, whether they be successive chapters of 
the same story or novel or essays upon subjects pertaining to gen- 
eral literature. If, for instance, one number were devoted to law, 
another to medicine, another to religion, another to music, another 
to painting, etc., the publication could not be considered as a period- 


ical, as there is no connection between the subjects and no literary 
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"continuity. It could scarcely be supposed that ordinary readers 
would subscribe to a publication devoted to such an extensive range 
of subjects. | 

"A book is readily distinguishable from a periodical, not only 
because it usually has a more substantial binding, (although this is 
by no means essential,) but in the fact that it ordinarily contains a 


story, essay or poem, or a collection of such, by the same author, 


although even this is by no means universal, as books frequently 
contain articles by different authors. Books are not often issued 
periodically, and, if so, their periodicity is not an element of their 
character. * * * It is sufficient to observe that, in our opinion, the 
fact that a publication is issued at stated intervals, under a collec- 
tive name, does not necessarily make it a periodical, Were it not 
for the fact that they are so issued in consecutive numbers , ho one 
would imagine for a moment that these publications were periodicals 
and not books. While this fact may be entitled to weight in determin- 


ing the character of the publication, it is by no means conclusive, 


when all their other characteristics are those of books rather than 


those of magazines." 
In a later case, Smith v. Hitchcock, 226 U.S. 53, the court said: 

"Tt must be taken as established that not every series of 
printed papers published at definite intervals is a periodical publi- 
cation within the meaning of the law, even if it satisfies the condi- 
tions for admission to the second class set forth in 8 14. (citing 
Houghton v. Payne, supra). It is established by the same authorities, 
that books, that are expressly embraced in mail matter of the third 
class by § 17 and so made liable to a higher rate of postage, cannot 
be removed from that class and brought into the second by the simple 


device of publishing them in a series at regular intervals of time. 


* * * * i 


"The noun periodical, according to the nice shade of meaning 


given to it by popular speech, conveys at least a suggestion if not a 
| 
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"promise of matter on a variety of topics, and certainly implies that 
no single number is contemplated as forming a book by itself. * * * 
Without attempting a definition we may say that generally a printed 
publication is a book when its contents are complete in themselves, 
deal with a single subject, betray no need of continuation, and, per- 
haps, have an appreciable size. There may be exceptions, as there 
are other instances of books." 

Counsel for the Petitioner insists that the contents of the publications 


under consideration, preponderantly a collection of puzzles, are "articles" 


as that term is used in Houghton v. Payne, supra. I cannot agree with this 


proposition. 

In Webster's New International Dictionary , Second Edition, an "arti- 
cle" is defined in the sense in which it is used in this case as ''a literary 
composition forming an independent portion of a magazine, newspaper, en- 
cyclopedia, etc.” It therefore seems to me to be clear that in order for 
matter to be properly categorized as an "article," it must be a series of 
words or sentences that are used in a coherent manner and which relate 
to a central theme. There may, of course, be other definitions and this 
one is not intended to be exclusive. While it is true in the case of some 
of the puzzles appearing in the Petitioner's publications that they revolve 
around some central idea, such as politics, movies, radio, or television, 
the words which are used to solve the puzzle appear vertically and hori- 
zontally on the page before the reader, and there are many words inter- 
spersed throughout the puzzle which bear no relationship to the theme 
around which the puzzle is constructed. Taking a few examples at random 
in Petitioner's Exhibit No. 28, which is Pocket Crossword Puzzles for 
May-June, 1959, the movie crossword appearing at pp. 30 and 31 therein 
calls for definitions or synonyms for the following terms: born, toward, 
shelter, kind of sea gull, long-limbed, upset, stooped, red vegetable, heavy 
overcoat and cupid. These words are totally irrelevant to the "movie" 
theme of the puzzle. For this and other reasons it seems to me that to 
call puzzles of the type making up the content of the Petitioner's publications 
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"articles" is to place an undue, unusual and unwarranted interpretation 
| 


and meaning on that term. 

Counsel for the Petitioner next insists that there is literary conti- 
nuity in the Petitioner's publications. It has been pointed out that in Pocket 
there may be as many as two pages of narrative material, aind that in Of- 
ficial there is one page of such material. None of these items of narrative 
material is continued from one issue to another. The only item having the 
characteristic of continuity in the publications consists of the puzzle con- 
test which is a feature carried in both Pocket and Official. ‘Both publica- 
tions are issued bimonthly. Taking any one of the publications, a puzzle 
contest may be assumed to appear in one issue. The answers to this puz- 
zle do not appear in the same issue with the puzzle itself, but the answers 
appear in the second issue succeeding the issue in which the puzzle ap- 
peared. In other words insofar as the puzzle contest is concerned there 
is a lag of approximately four months between the time at which the puzzle 
appears and the time in which the answers are published. | 

In addition to this feature counsel for the Petitioner contends that the 
fact that readers of the publication know that month after month they will 
continue to receive a collection of crossword puzzles in the various cate- 
gories used by the publisher constitutes that type of continuity of literary 
character which the Court in Houghton had in mind. I cannot agree with 
this contention of the Petitioner's. When a puzzle has been solved it is a 
complete unit within itself. The fact that some later issue of the publica- 
tion may contain a puzzle which is constructed around the same topic, for 
example, movies, by no means indicates that there is a literary or any 
connection other than the topic. | 

In each of the publications the answers to each sari are contained 
within the publication, except as has already been pointed out in the case 
of the contest. Aside from this one item each issue of both publications 
is a complete publication independent of every other issue of the same 
publication. I do not believe that the inclusion in these publications of 
this one feature is sufficient to bring the publication within the definition 


26 


of second-class matter or "periodical publications" announced by the 
Court in the Houghton case. Rather, I think that despite this slight indica- 


tion of a need for continuity these publications constitute one of the excep- 


tions contemplated by the Court in Smith v. Hitchcock. This conclusion is 


supported by the fact that there is no particular element of timeliness that 
is discernible in the various issues of the publication. For example, Dr. 
Maleska testified that the puzzles that he submits to the editor may appear 
at any time from two months to five months after he has submitted it. In 
addition to this fact, Miss Reissenweber testified that it frequently happens 
that the publications are put in the library of the institution where she is 
employed and are reused from time to time. Thus, if the material is of 
such character that a certain issue can be picked up and the contents solved 
months - and perhaps years - later, there is no need for continuity and con- 
tinuity is in fact not present. I find that the publications are not "period- 
ical publications" within the meaning of § 224 and 8 226 of Title 39, United 
States Code. 

The next question to be decided is whether the publications are orig- 
inated and published for the dissemination of information of a public char- 
acter, or devoted to literature, the sciences, arts or some special industry. 
The Petitioner stresses three main points in connection with this issue. 
The Petitioner points out that in the case of Hannegan v. Esquire, 327 U.S. 
146, the Court gave a very broad definition to the term literature. Second- 
ly, the Petitioner lays stress upon the fact that Miss Reissenweber used 
these particular publications in her own re-training and that she now uses 
them as one of numerous therapeutic measures for patients with whom she 
is associated. The Petitioner also emphasized the testimony of Dr. Ma- 
leska wherein he stated that he has used and has recommended the use of 
crossword puzzles as an aid in the teaching of spelling and in the enlarg- 
ing of one's vocabulary. 

It is not contested in this proceeding that there are various refer- 
ences to writers , composers, actors, books, songs, plays and stories in 


the puzzles contained in the publications. Whether there are references to 
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these matters is not the issue in this proceeding, but the question is wheth- 
er these publications are "originated and published" for acertain purpose 
or whether they are "devoted" to certain fields. The Require case in- 


volved a different type of publication than is involved here and for this rea- 


son its value as a precedent is doubtful. 

Insofar as the use made of these publications by Miss Reissenweber 
is concerned, it is clear that they are employed as a mechanical device to 
increase eye-hand coordination in much the same way as are peg-board 
toys provided by parents for their children. There is, of course, the addi- 
tional utility of helping the patients to re-acquire or cultivate word assoc - 
iation and vocabulary. In Dr. Maleska's case, he testified that he has used 
these puzzles in teaching and that he has recommended that other teachers 

use these puzzles as devices to improve spelling and to increase vocabu- 
lary. However, Dr. Maleska had no information as to how many of the 
teachers he has instructed actually employ crossword pussles for these 
purposes, and, if any of the teachers do use them he is unaware of the ex- 
tent of their use. In those cases in which Dr. Maleska knows of the use of 
crossword puzzles, he said that their use did not amount to "sugar coating 
the pill" but he did agree that the use of these puzzles makes the learning 
process a little less painful, and that it stimulates the interest of the pupil. 
We are then led to the question as to why the interest is stimulated, and I 
think that the conclusion is inescapable that the pupil's interest is stimu- 
lated because he is indulging in an activity which is enjoyable to him, and 
the fact that he is acquiring information at the same time is, to him, of 
secondary concern. In this connection it is highly significant that in the 
spelling manual issued by the Board of Education of the City of New York 
the reference to crossword puzzles is a subdivision under the heading 
"Games and Devices.’ 

From the testimony of these two witnesses, it is clearly apparent 
that the uses to which these witnesses have put the publication are unusual 
and not those which normally would be expected. As pointed out by coun- 
sel for the Respondent, the fact that an axe is at times used as a murder 
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weapon does not mean that axes were designed and intended to be used for 
that purpose. It seems to me that when one considers a publication such 
as either of those under consideration in this proceeding he must arrive 
at the conclusion that their primary purpose is to afford entertainment and 
that this is the area of activity to which they are devoted. In the course of 
providing this entertainment reference necessarily must be made to per- 
sons, places, things and events. The appearance of such references in 

the publications, however, do not convert the publication into one which is 
originated and published for the dissemination of information of a public 


character or devoted to literature, the sciences, arts or some special in- 


dustry. Such references as are contained in and conveyed by the publica- 


tions are purely incidental to the primary purpose to which the publications 
are devoted, namely, the furnishing of a means of obtaining entertainment. 

From the standpoint of the reader, if certain information in a par- 
ticular field is desired it would be much more simple, direct, accurate, 
and informative for the person to go toa recognized source such as a ref- 
erence book or a newspaper where the information would be presented to 
him in a coherent and intelligible narrative form. Contrasted with this 
method is the method which the Petitioner would have us follow: It if is 
assumed that a particular puzzle is constructed around a central theme 
in which a person desires some particular information, the person must 
not only derive the exact synonyms for the definitions given or do the prop- 
er amount of decoding, but he even then runs the risk that the particular 
information in which he is interested is not contained in the solution of the 
puzzle. He may have had a delightful time in solving the puzzle, but he 
would not necessarily be one step nearer to the possession of the informa- 
tion that he was seeking. Upon the basis of these considerations I find 
that Pocket and Official are not originated and published for the dissemina- 
tion of information of a public character or devoted to literature, the sci- 
ences, arts or some special industry. 

Concerning the last issue it appears to me to be beyond question that 


the publications of the Petitioner are composed primarily of novelty pages. 
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No valid basis is shown in Mrs. Rafferty's testimony for the idea that so 


long as a diagram connected with a puzzle did not occupy more than 50% 
of the space on a page that such a page would not be taken into considera- 
tion in computing the number of novelty pages ina publication even though 
the terms the synonyms for which would constitute the solution of the puz- 
zle or diagram would be contained on the same page. Suffice it to say that 
if there has ever been such a regulation I have not known of its existence. 
I will say affirmatively that I believe that no such regulation ever has ex- 
isted and none exists now. It would seem to be completely illogical to say 
that the diagram constitutes any more important part of the puzzle than do 
the terms for which the synonyms are to be supplied. In any event, I find 
that the publications which are the subject of this proceeding consist pri- 
marily of novelty pages within the meaning of 8 132.483 of the Postal Manual. 

At the hearing, counsel for the Petitioner offered into evidence two 
exhibits (Petitioner's Exhibits Nos. 32 and 33) consisting: ‘of letters from 
readers of the publications. Objection to the receipt in evidence of these 
exhibits on the ground that they were hearsay evidence was sustained. 
While I believe that the rulings made at the time the exhibits were offered 
were correct, I now reverse that ruling and receive those exhibits in evi- 
dence in order that the Petitioner may rely on all the material offered at 
the hearing. I have read all the letters contained in the two exhibits and 
I find nothing therein to change any of the findings heretofore made. In 
fact, most of the letters support the finding that the primary purpose of 
the publications is that they provide entertainment to the readers. Some 
writers also said that their vocabularies had been increased, some pointed 
out errors in the publications, and other writers sought employment as 
puzzle contributors. | 

On the question of the burden of proof, Section 7 of the Administra- 
tive Procedure Act (5 U.S.C. 1006) specifically provides ‘that "Except as 
statutes otherwise provide, the proponent of a rule or order shall have 
the burden of proof." Thus, insofar as the Petitioner was seeking permis- 


sion to re-enter the publications at a new location, the burden of proving 


30 


that it was eligible therefor rested with the Petitioner. I adhere to the 
ruling made at the hearing. 

The fact that the Department has at times in the past granted appli- 
cations for entry and re-entry of the publications in the mails as second- 
class matter and the fact that the format of the publications has remained 
constant do not preclude the Department from revoking those privileges 


now if it is thought that the earlier actions were erroneous or the results 


of inadvertence. (See Houghton, supra; State Airlines v. Civil Aeronautics 


Board, 174 F. (2d) 510, reversed on other grounds 338 U.S. 572; and Evans 
v. Watson, C.A.D.C., July 16, 1959, 28 L.W. 2037, cert. den., 28 L.W. 3165). 

Based upon the entire record in this case, I conclude that as a matter 
of law the publications involved in this proceeding do not meet the require- 
ments of Sections 224 and 226 of Title 39, United States Code, and Section 
132.483 of the Postal Manual. The Petitioner's application for re-entry of 
the publications Official Crossword Puzzles and Pocket Crossword Puzzles 
into the mails as second-class mail matter are denied and the existing 
second-class mail permits applicable to these publications are hereby re- 
voked. 

Proposed findings of fact and conclusions of law submitted by the 
parties have been fully considered and they are adopted to the extent here- 
in indicated. Otherwise such proposed findings and conclusions are denied 
for reasons stated or because of their immateriality. 

In order that there will be no confusion, I should like to state that the 
quality of the material contained in the publications involved in this case, 
i,e., whether the material is "good" or "bad," was not in issue. Had such 
an issue been presented, I would have had no hesitancy in finding that Pock- 
et and Official are publications of high type and caliber. The fundamental 
question in this case, however, is the matter of the proper class of mail 
to which these publications should be assigned, and the decision herein is 
based upon the application of the requirements established by the Congress 
to the Petitioner's publications. Because my study of the case convinces 
me (1) that these publications are books; (2) that they do not meet the 
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| 

fourth condition which is prerequisite to second-class mail privileges; 
and (3) that they consist primarily of "novelty pages,” it would be dis- 
criminatory to grant second-class mail privileges to these publications 
and to deny such privileges to other mailers of third- and fourth-class 
matter. In addition, it would place an undue and improper burden upon 
the taxpayers to carry at second-class postage rates matter that does 
not meet the conditions of eligibility for those rates. 


/s/ William A. Duvall 
Hearing Examiner 


EXHIBIT 2 
(Attachment to the Complaint) 


DEPARTMENTAL DECISION | June 7, 1960 


By order entered in this cause on June 25, 1959, the above matters 


were consolidated for hearing. | 

The Dell Publishing Company, Inc., Petitioner in all four matters 
is seeking in Docket 1/141 second-class re-entry for their publication 
POCKET CROSSWORD PUZZLES and in Docket 1/147 is seeking second- 
class re-entry for their publication OFFICIAL CROSSWORD PUZZLES. 
In Docket 1/155 they are opposing the revocation of second-class entry 
for the publication POCKET CROSSWORD PUZZLES and in Docket 1/156 
they are opposing the revocation of second-class entry for the publication 
OFFICIAL CROSSWORD PUZZLES. | 

The consolidated hearing herein was held before the Hearing Exam- 


iner beginning at 10:00 a.m. on Thursday, October 1, 1999 , and concluding 
on Friday, October 2,1959. The Initial Decision of the Hearing Examiner 
was filed on January 15,1960. The Hearing Examiner based upon the rec- 
ord of the case held that as a matter of law the publications involved in 
the proceedings did not meet the requirements of Section 224 and 226 of 
Title 39, United States Code 1/ and Section 132.483 of the Postal Manual 


Sections 224 and 226 of Title 39, U. S. Code are omitted here, they 


aliesdy appear supra, J.A. 2, 3. 
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and therefore the Petitioner's application for re-entry of the publications 
OFFICIAL CROSSWORD PUZZLES and POCKET CROSSWORD PUZZLES 
into the mails as second-class matter were denied and the second-class 
mail permits previously issued which were applicable to these two pub- 
lications were revoked. 

The Hearing Examiner further held that these publications were 


books within the definitions set forth in the court decisions and were not 


periodical publications within the meaning of Sections 224 and 226 of Title 


39 and that they were not originated and published for the dissemination 
of information of a public character or devoted to literature, the sciences, 
arts or some special industry. He further held that they consist primar- 
ily of novelty pages. 

Timely appeal from the decision of the Hearing Examiner was taken 
by the Petitioner herein and exceptions to the Hearing Examiner's Initial 
Decision together with a brief on the exceptions were filed in the consoli- 
dated case on March 1,1960. Respondent's Reply Brief was filed on March 
28, 1960. 

On February 8, 1960, a letter was sent to the Postmaster, United 
States Post Office, Classification Section, Room 3011, General Post Of- 
fice, New York 1, New York, in which the Petitioner stated as follows: 

"We hereby withdraw our application on Form 3510 of November 4, 

1958, for re-entry of POCKET CROSSWORD PUZZLES in the Post 

Office of New York, New York County, New York. The May-June, 

1960, and subsequent issues of POCKET CROSSWORD PUZZLES 

will be mailed under original entry at Dunellen, New Jersey and 

under our original entry at New York, New York." 

On March 1, 1960, a motion to dismiss was filed in Docket No. 1/141 
which involved the application for second-class re-entry for POCKET 
CROSSWORD PUZZLES. 

It will be necessary for us to dispose of the question raised by the 
motion to dismiss and by the Petitioner's desire to make the withdrawal 


as indicated and whether or not this can be done at this time. Petitioner 
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claims he has a right to move dismissal at this time even after the case 


has been fully heard on its merits and the Initial Decision of the Hearing 


Examiner entered. | 

The Respondent points out that in the consolidated hearing of this 
cause all of the evidence pertinent to any of the cases or all of them should 
be and was considered in connection with each so far as applicable to the 
questions raised in each of the four matters which were consolidated for 
hearing. He points out that the proceedings are so inextricably interlocked 
that it is impractical to try and separate the evidence relating to the de- 
nial of the re-entry and the evidence relating to the revocation of the ex- 
isting entry at this late stage in the proceedings. | 

In the exceptions filed by Dell to the Examiner's Initial Decision and 
brief on exceptions, Petitioner points out that in these consolidated pro- 
ceedings they sought review of the action of the Director, Postal Services 
Division, Bureau of Operations in proposing revocation of second-class 
entries for OFFICIAL CROSSWORD PUZZLES and POCKET CROSSWORD 
PUZZLES (Dockets 1/155 and 1/156), and the denial of Dell's application 
for transfer of entry for these same publications from Dunellen, New Jer- 
sey , to New York, New York (Dockets No. 1/144 and 1/147). 

Under date of June 15, 1959, the Director revoked the second-class 
mail privileges of OFFICIAL CROSSWORD PUZZLES and POCKET CROSS- 
WORD PUZZLES for reasons stated in his letter of April 9 , 1959 Ze and in 


the Initial Decision the Hearing Examiner sustained the Director on these 


three points. | 


2/ That the subject publications are not periodical publications within 
the meaning of Sections 224 and 226 of Title 39, United States Code (Sec- 
tion 132.211 Postal Manual), but are rather books. They are neither 
originated and published for the dissemination of information of a public 
character nor devoted to literature, the sciences, arts, or some special 
industry as required by Title 39, U.S. Code, Section 226 and Section 
132.224, Postal Manual. The copies consist primarily of novelty pages 
within the meaning of Section 132.483, Postal Manual, and are therefore 
not such a publication as is entitled to second-class mail privileges under 
39 U.S. Code Sections 224 and 226. 
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Petitioner contends that on February 8, 1960, they withdrew their 
applications for transfer of entry for the above publications from Dunel- 


len, New Jersey, to New York City thus leaving for decision herein only 


the revocation proceedings initiated by the Director in Dockets 1/155 and 


1/156. The first question which must be disposed of is whether or not 
authority exists for the Petitioner after the hearing and after the Initial 
Decision to withdraw from consideration two of the matters heard in the 
consolidated hearing and considered and decided by the Hearing Examiner 
after such decision has been rendered. 

As above set forth the Petitioner sent the letter of February 8th, 
but in addition to that filed a motion on March 1, 1960, in both Dockets 
No. 1/141 and 1/147 to dismiss the same. 

It is quite apparent that all the evidence and the exhibits brought out 
and introduced at the hearing should be considered in this cause on both 
the questions of re-entry and revocation and were so considered by the 
Hearing Examiner. It would be strange if after a cause has been heard 
and decided, the losing party could cancel out all proceedings and void the 
decision by withdrawing his request for a determination and dismissing 
his case. 

I must conclude that at this late day in these proceedings the Initial 
Decision of the Hearing Examiner having been entered, that the attempt to 
withdraw any of the contested issues presented and decided in the hearing 
cannot be considered and that the motion to dismiss filed herein must be 
denied. 

The issues involved in this cause were agreed by the parties to be: 

1. Are the publications "periodical publications" within the mean- 
ing of Sections 224 and 226 of Title 39, United States Code; 

2. Are the publications originated and published for the dissemi- : 
nation of a public character, or devoted to literature , the sci- 
ences, arts or some special industry; and 
Do the publications consist primarily of novelty pages within 
the meaning of Section 132.483 of the Postal Manual ? 
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The record discloses that every issue of both publications contains 


a variety of puzzle materials among which are crossword, diagramless, 
anagrammatic, cryptogram, picture puzzles, cryptoquizzes, kriss kross, 
laddergram and word arithmetic puzzles. Each issue of Pocket contains 
at least two pages of textual narrative matter and each issue of Official 
contains one page of such material. 

There is some evidence that "crossword puzzles are’ ‘used as a sup- 
plementary device in teaching" by one witness and as an aid in a very 
minor degree "for the qualitative psychological evaluation of adult patients 
who have sustained disability as a result of brain injury" by another wit- 
ness. The institutions with which the witnesses were connected have in no 
way adopted or recognized these practices which were the individual ideas 
of these witnesses. The first was interested in crossword puzzles as an 
avocation having constructed several thousand for various | newspapers and 
for Petitioners publications. He contended the practice of working out 
crossword puzzles taught the puzzle worker new words and gave him new 
information of various sorts and stimulated him to think. Neither witness 
knew of crossword puzzles being employed in public school systems or 
elsewhere beyond their own personal use. The other witness used them 
following brain injury in aiding her recovery. | 

These publications do not possess the characteristics required to 
bring them within the definition of a periodical. They do not contain a 
variety of original articles by different authors as articles are originally 
understood. Surely puzzles are not articles within the contemplation of 
the Statute and Regulations. Likewise by no stretch of the imagination 
could the one short article in each publication be construed as a "variety" 
of articles. 

The two pages of narrative material in POCKET CROSSWORD PUZ- 
ZLES (out of the 100 pages in this publication) and the one page of narra- 
tive material in OFFICIAL CROSSWORD PUZZLES (out of the 60 pages) 


can scarcely be said to have such impact upon the character of these pub- 


lications so as to give them literary continuity , c connection between the 
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different numbers, incompleteness within itself or any other character- 
istic which would compel a finding that this was a periodical. 

The fact that the solver may occasionally learn a new word or a new 
meaning to a word does not change the purpose for which crossword puz- 
zles are universally utilized viz. entertainment and to while away the time 
by the solvers. There is no indicated relationship with prior or subse- 
quent numbers of the publication and each publication stands complete 
within itself. There is no continuity of literary character from one issue 
to another and no connection between the different issues in the nature of 
the meager one or two page article. On the other hand, the publications 
are definitely books and present all the characteristics of books as the 
same has been defined in the Decisions. The contents are complete with- 


in themselves and they deal with a single subject - namely, puzzles. The 


fact that the answer to one puzzle appears in a later issue does not alter 
the general character of the publication. There is no indicated need for 
continuation between the various issues. Thus it can be seen that neither 
of these publications is originated or published for the dissemination of 
information of a public character nor are they devoted to literature, the 
arts, the sciences or some special industry. 

As to the first issue, it does not appear that these publications are 
"periodical publications" within the meaning of the statute or the court 
interpretations. 

"A periodical, as ordinarily understood, is a publication ap- 
pearing at stated intervals, each number of which contains a variety 
of original articles by different authors, devoted either to general 
literature of some special branch of learning or to a special class 
of subjects. Ordinarily each number is incomplete in itself and in- 
dicates a relation with prior or subsequent numbers of the same 
series. It implies a continuity of literary character, a connection 
between the different numbers of the series in the nature of the ar- 
ticles appearing in them, whether they be successive chapters of 


the same story or novel or essays upon subjects pertaining to general 
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"literature. If, for instance, one number were devoted to law, another 
to medicine, another to religion, ancther to music, another to paint- 
ing, etc., the publication could not be considered as a periodical , as 
there is no connection between the subjects and no literary continu- 
ity." Houghton v. Payne, 194 U.S. 88 (97). 
"Without attempting a definition we may say that generally a 
printed publication is a book when its contents are complete in them- 
selves, deal with a single subject, betray no need of continuation, 
and, perhaps, have an apprec iable size. There may be exceptions , 
as there are other instances of books." Smith v. Hitchcock, 226 
U.S. 53. | 
As to the second issue I agree with the determination of the Hearing 
Examiner that neither POCKET or OFFICIAL are originated and published 
for the dissemination of information of a public character nor are they de- 
voted to literature, the sciences, arts or some special industry. The Hear- 
ing Examiner's analysis, discussion and reasoning on this issue is clear, 
correct and logical and is hereby approved and adopted. | 

Regarding the third issue I find the publications here involved con- 
sist primarily and almost entirely of novelty pages within i meaning of 
132.483 of the Postal Manual. é 

A typical issue of POCKET CROSSWORD PUZZLES | reveals that it 
is 5-1/4' x 7-1/4" - that it has 100 pages - 84 pages of which consist of 
puzzle material - 10 pages of which consist of answers to the puzzles - 
2 pages consist of Table of Contents, names of contributors and miscel- 
laneous material, two pages consist of advertising, one is! i cover page, 
one page is entitled Pitter Patter. 

A typical issue of OFFICIAL CROSSWORD PUZZLES shows that it 
is 8-7/16' x 11-3/8" and that it has 68 pages, 60 pages of which consist 


of puzzle material - 5 pages consist of the answers to puzzles ~ 1 page 


a 
2/ Section 132.483 of the Postal Manual is omitted inasmuch as it ap- 
pears on pp. 19, 20 of Amended Complaint, J.A. 13. 
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consists of Table of Contents, names of contributors and miscellaneous 
matter - 2 pages are cover pages. 

Both publications have blank spaces on the pages. These are used 
to work the puzzles.. The pages must be written upon by the solver in 
order to complete the puzzle. The record clearly shows that these pub- 
lications consist almost wholly of "novelty pages" as defined in the regu- 
lations. In this case there can be no question but that these "novelty pages" 
comprise far more than a "minor portion" of the total pages and there- 
fore these publications cannot qualify for second-class entry into the mails. 

The fact that the Post Office Department may have previously grant- 
ed the second-class ‘entry to these publications does not now preclude him 
from re-examining the question and coming to the conclusion that the orig- 
inal decision granting the entry was erroneous. In fact, he is bound to cor- 
rect an error when one is found. The doctrine of contemporaneous con- 


struction has no bearing upon an obvious error or an inadvertent mistake. 


Houghton v. Payne, (supra). 


The Hearing Examiner's findings on the issues here involved are 
sustained and are adopted. The proposed findings of fact and conclusions 
of law submitted in this cause by the parties are adopted or denied as in- 
dicated by the discussion herein. Those not discussed are deemed im- 
material to this decision and are denied. 

I therefore hold that for the reasons above set forth the applications 
of the Petitioner for second-class re-entry for their publication POCKET 
CROSSWORD PUZZLES (Docket 1/141) and for second-class re-entry for 
their publication OFFICIAL CROSSWORD PUZZLES (Docket 1/147) should 
be and they hereby are denied. 

I further hold for the reasons hereinbefore indicated that the revo- 
cation of the second-class mail privileges for POCKET CROSSWORD 
PUZZLES (Docket 1/155) and OFFICIAL CROSSWORD PUZZLES (Docket 
1/156) should be and hereby is sustained. 


/s/ Raymond J. Kelly 
Judicial Officer 
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EXHIBIT 3 
(Attachment to the Complaint) | 
| 
INITIAL DECISION OF HEARING EXAMINER July 22, 1960 
(P.O.D. Docket No. 1/256) | 


| 
Dell Crossword Puzzles (then Dell Crosswords) was granted entry 


into the mails as second-class matter at New York, New York, effective 


February 7,1939. Since that time, it has been granted re-entry one or 


more times because of change of name or change of frequency. 

By letter dated May 9, 1960, the Director, Postal Services Division, 
Bureau of Operations, Post Office Department (the Respondent) advised 
the Dell Publishing Company, Inc. (the Petitioner) that, subject to Peti- 
tioner's right to appeal, the second-class mail permit would be annulled. 
The publisher appealed within the time allowed and the Respondent filed 
answer to the appeal petition. | 

The case came on for hearing before me on June 16, 1960, at which 
hearing both parties were represented by counsel. Counsel for both par- 
ties were represented by counsel. Counsel for both parties have filed pro- 
posed findings of fact, conclusions of law and reasons in support thereof. 

This is the second proceeding involving second- class mail privi- 
leges of crossword publications issued by this Petitioner, the earlier case 
being a consolidated proceeding identified as Post Office Department Dock- 
et Nos. 1/141, 1/147, 1/155 and 1/156. At the hearing in the instant pro- 
ceeding , Respondent's counsel asked that official notice be taken of Peti- 
tioner's Exhibits 17 and 23 received in evidence in the prior case in order 
to establish the similarity of the publications involved in the two proceed- 
ings. The exhibits of which official notice was requested to be taken are, 
respectively, the June-July, 1958, issue of "Official Crossword Puzzles" 
and the July-August, 1958, issue of "Pocket Crossword Puzzles. " Re- 
spondent's request was granted, whereupon counsel for the Petitioner re- 
quested that official notice be taken of the testimony of Petitioner" s wit- 
nesses in the prior case and that such testimony be regarded as "being 


applicable to the similar revocation in this case." 
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A comparison has been made of Petitioner's Exhibits 17 and 23 in 
the earlier proceeding and Respondent's Exhibits 5, 6, 7 and 8 in the in- 
stant case. The three publications differ from each other in size, but 
"Pocket Crossword Puzzles" and "Dell Crossword Puzzles" have 100 
pages, each, while "Official Crossword Puzzles" is composed of 68 pages, 
including ,in each instance, the outside front and back covers. Otherwise, 
the publications are so similar in content that the testimony in the earlier 
case would apply with equal force to the issues in the present case, the 
same issues being involved in both cases. I adopt the descriptions of the 
various publications set forth in Petitioner's proposed basic finding of 
fact numbered 4 and Respondent's proposed findings of fact numbered 6, 
7,8,9 and 10. 

In view of the similarity of the publications involved in the earlier 
case and in the instant proceeding; in view of the identity of the parties in 
both proceedings; in view of the identity of the issues in both proceedings, 
and in view of the fact that the testimony of the Petitioner's witnesses in 


the former case is regarded as being applicable to this case, the Initial 


Decision of January 12, 1960, in the former case is adopted as the Initial 
Decision herein and a copy of that Initial Decision is attached hereto and 
incorporated herein by reference. 

With one or two exceptions, the statements heretofore made, taken 
in conjunction with the findings and conclusions made in the earlier case, 
dispose of the proposed findings of fact and conclusions of law submitted 
in this proceeding. 

First, in the first proposed finding of basic fact and ultimate fact 
submitted by the Petitioner (pp. 4 and 16 of Petitioner's brief) the Peti- 
tioner requests findings that the Department has previously found that the 
publication now under consideration qualifies for entry into the mails as 
second-class matter. It is true that the second -class mail privileges 
have been granted for this publication, but there is nothing in this record 
that indicates the existence of a formal finding to this effect. There is, 


therefore, as much reason to believe that the permits in effect at the 
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inception of this proceeding were issued cursorily or perfunctorily as 
there is that there was any type of a proceeding resulting in the finding 
which the Petitioner suggests was made. | 

In the second sentence of each of these two proposed findings of fact 
the Petitioner requests a finding that the Respondent introduced no evi- 
dence to show that the earlier grants of second-class mail privileges for 
"Dell Crossword Puzzles" resulted from error, mistake or inadvertence 
or that no showing was made of any changed circumstances which would 
justify a revocation of the privileges. The evidence in this case consisted 
of certain correspondence had between the Petitioner and the Respondent 
and four issues of the publication under consideration. It was testified at. 
the earlier proceeding that the format of the publication has been sub- 
stantially the same that was adopted at the inception of publication. It is 
indicated in the attached Initial Decision in the earlier cage, and it is con- 
cluded herein, that the several publications are not entitled to be carried 


in the mail at the second-class postage rates. These facts are sufficient 


to show that the initial grant of second-class mail privileges in this case 
| 


was the result of error, mistake or inadvertence. 

The first conclusion of law submitted by the Petitioner, i.e., that the 
burden of proof to establish that an existing entry should be revoked is on 
the Respondent Director, is adopted. ! 


The fifth proposed conclusion of law submitted by the Petitioner, 
that the Director has failed to sustain this burden of proof , is denied for 
the reason, among those stated elsewhere, that the evidence in this case, 
namely, the four issues of the publication in question which were intro- 
duced by the Respondent, shows on its face that the publication is not en- 
titled to entry into the mails as second-class matter. Thus, the Respond- 
ent sustained the burden of proof. | 

Finally, there appears to linger in the mind of the Petitioner some 
idea that there is involved in this proceeding a judgment as to the merit 
or lack of merit of the contents of the publication. It was believed that 
the comments made on the last page of the Initial Decision of the earlier 
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case would be sufficient to put this notion to rest. Among other things 


that make it appear that that idea still is in the mind of the Petitioner is 


his repeated emphasis on the Esquire case, in which it. was the position 


of the Post Office Department that the publication did not make a positive 
contribution to the public good. Further, the Petitioner re-emphasizes 
the beneficial use to which this publication is put by Dr. Maleska, in the 
education field, and by Miss Reissenweber, in the rehabilitation of patients 
with certain debilities resulting from mental disease. Certinaly no fault 
is found with these uses to which the publication is being put. On the con- 
trary, it is gratifying to find any tool or device which would serve these 
admirable ends. That these publications are so used, however, is not 
material in a proceeding to determine in what class of postal matter the 
material is properly classifiable. Knitting needles are tools which also 
are used in rehabilitation of patients who have been the victims of certain 
mental conditions, and hammers and nails are used in institutions in which 
vocational training is taught. These facts, however, do not render any of 
the items mentioned eligible for entry into the mails as second-class mat- 
ter. In short, and in conclusion, this proceeding involves classification - 
not condonation nor condemnation - of the material under consideration. 

The remainder of the proposed findings of fact and conclusions of 
law submitted by the parties are sufficiently treated in the attached Initial 
Decision in the earlier proceeding. 

For all of the reasons indicated, the second-class mail permit now 
in effect with respect to the publication "Dell Crossword Puzzles" is 
hereby revoked. 


/s/ William A. Duvall 
Chief Hearing Examiner 
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EXHIBIT 4 
(Attachment to the Complaint) 


DEPARTMENTAL DECISION Sept. ly, 1960 
(P.O.D. Docket No. 1/256) 


| 
This matter comes before the Judicial Officer on appeal from the 


Initial Decision of the Hearing Examiner entered July 22, 1960, in which 
the second-class mail privileges of the publication DELL CROSSWORD 
PUZZLES were revoked. | 

The publication originally entitled DELL CROSSWORDS was initially 
granted entry as a bi-monthly at New York, New York on February 7,1939, 
and re-entry was granted on change of title to DELL CROSSWORD PUZ- 
ZLES on April 6, 1948. | 

By letter dated May 9, 1960, the Director, Postal Services Division, 
Bureau of Operations served notice on Petitioner, Dell Publishing Com- 
pany Incorporated, that entry would be revoked unless the Petitioner filed 
a petition for review within fifteen days in accordance with the terms of 
Section 204.7(b) of the procedures governing administrative hearings rela- 
tive to the denial, suspension or annulment of second-class mail privileges. 

| 

Petition for review was filed on May 23, 1960 and a hearing was held 
before the Hearing Examiner on June 16,1960. The Initial Decision of the 
Hearing Examiner upholding the revocation as proposed by the Director 
was filed on July 22, 1960. : 

Timely appeal was taken by the Petitioner from the Initial Decision 
of the Hearing Examiner filed July 22, 1960 and the Petitioner on August 5, 
1960 filed his exceptions to the Hearing Examiner's Initial Decision and 
brief supporting said exceptions. | 

In a previous proceeding between the same parties involving second- 
class mail privileges of crossword publications issued by Petitioner (the 
same being a consolidated proceeding of Dockets numbers 1/141, 1/147, 
1/155 and 1/156) a full and complete hearing was held and an Initial Deci- 
sion entered therein. Appeal was taken and a Departmental Decision was 
entered in said consolidated proceeding on June 7, 1960. | 
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In the instant proceeding Respondent's Counsel requested that the 
Hearing Examiner take official notice of the Petitioner's exhibits 17 and 
23 received in evidence in the prior consolidated hearing above referred 
to in order to establish the similarity of the publications involved in the 
present proceeding and those in the previous consolidated proceeding. 
Exhibit 17 is the June-July 1958 issue of the publication, OFFICIAL CROSS- 
WORD PUZZLES, and exhibit number 23 is the July-August 1958 issue of 
the publication, POCKET CROSSWORD PUZZLES. 

Petitioner requested that the Hearing Examiner take official notice 
of the testimony of the Petitioner's witnesses in the prior consolidated 
hearing and that such testimony be considered as applicable to the issues 
involved in this cause. These requests of both parties were granted. 

The hearing in this cause was thus considerably shortened and the 
very small transcript of the proceedings discloses that it was apparently 
held merely for the purpose of introducing Respondent's exhibits 1-8 both 
inclusive, to determine the issues involved in this proceeding and to make 
the requests, which were granted, that the Hearing Examiner take official 
notice of the testimony of Petitioner's witnesses in the previous consoli- 
dated hearing as being applicable to similar questions involved herein and 
further that the Hearing Examiner likewise take official notice of exhibits 
17 and 23 in the prior consolidated hearing for the purpose of comparison 
with exhibits 5,6, 7 and 8 in this cause. 

It was agreed at the opening of the proceeding before the Hearing 
Examiner that the issues here involved were as follows: 

1. Whether the publication DELL CROSSWORD PUZZLES is 

a periodical within the meaning of Sections 224 and 226 of Title 39 


U.S. Code 1/ or whether such publication is a book. 


2. Whether this publication here involved is originated and 


published for the dissemination of information of a public character 


1/ (Sections 224 and 226 of Title 39 U.S. Code carried as a footnote at 
this point are omitted inasmuch as they already appear on pp. 2, 3 of this 
Joint Appendix.) 
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or is devoted to literature, the sciences, arts or soine special in- 
dustry within the meaning of the fourth condition of Section 226 of 
Title 39 United States Code. | 
3. Whether the publication consists primarily of novelty pages 
within the meaning of Section 132.483 of the Postal Manual so as to 
be precluded from second-class entry. 2, | 
The Petitioner contends that the magazine DELL CROSSWORD PUZ- 
ZLES here involved is a periodical within the meaning of the postal laws 
and regulations, that it is not a book and that it comes within the meaning 
of the fourth condition of Section 226 of Title 39 U.S. Code above referred 
to and that it does not consist primarily of novelty pages within the mean- 
ing of Section 132.483 of the Postal Manual. 
On August 22, 1960, Counsel for Respondent filed a reply brief here- 


in in which he contended that the Respondent's position on the issues in- 
volved in this proceeding is set forth in his brief to the Hearing Examiner 
dated November 17, 1957 and in his reply brief dated March 28, 1960 to 
the Judicial Officer both of which documents were eubmitted in the previ- 
ous consolidated proceeding involving the same parties heretofore refer- 
red to. As requested the Judicial Officer will consider herein the points 
brought out in the Respondent's brief and reply brief filed in the prior 
consolidated proceeding so far as the same are here material. 

Respondent contends herein that he is not required to make any show- 
ing of changed conditions in a revocation proceeding nor is he required to 


show that the original entries were erroneously granted; that ali that he 


is required to show is that the publications are not entitled to entry at the 


time the revocation orders were made. 
The Hearing Examiner made a comparison of Petitioner" s exhibits 
17 and 23 in the prior consolidated proceeding between the same parties 
and the Respondent's exhibits 5, 6, 7 and 8 in the present case, He cor- 
rectly found that the three publications involved differ from each other in 
2/ (Section 132.483 Novelty Pages, carried as a footnote at this point, 
is omitted inasmuch as it already appears on p. 13 of this Joint Appendix.) 
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size, with POCKET CROSSWORD PUZZLES and DELL CROSSWORD 
PUZZLES having 100 pages each while OFFICIAL CROSSWORD PUZ- 
ZLES has but 68 pages. These figures include in each instance the out- 
side, front and back covers. He likewise correctly found that the publi- 
cations are so similar in content that the evidence and testimony in the 
prior consolidated case would apply with equal force to the issues of the 
present case, the same issues being involved in both cases. He therefore 
correctly adopted the description of the various publications set forth in 
Petitioner's proposed basic findings of fact number 4 and the Respond- 
ent's proposed findings of fact numbers 6,7, 8,9 and 10. 

The Petitioner herein requests findings that the Post Office Depart- 
ment has previously found that the publication here involved qualified for 
entry into the mails as second-class matter. The Hearing Examiner 
points out that it is true that second-class mail privileges have hereto- 
fore been granted for this publication but that the record does not indi- 
cate that anything in the nature of a formal finding to this effect was made. 
The Hearing Examiner points out that there is as much reason to believe 
that the permits in effect at the inception of this proceeding were issued 
cursorily or perfunctorily as that there was any type of proceeding re- 
sulting in the finding which Petitioner suggests was made. Regardless 
of that, however, it appears to me that the problem we are here concern- 


ed with is whether under the law, regulations and court decisions the pub- 


lication under consideration in this proceeding is at this time entitled to 


second-class privileges. 

The issues of DELL CROSSWORD PUZZLES in evidence herein 
(Exhibit Nos. 5,6, 7 and 8) show marked similarity in makeup with 
copies of OFFICIAL CROSSWORD PUZZLES and POCKET CROSSWORD 
PUZZLES (Exhibits 17 and 23 in the prior consolidated proceedings). 
Each of these publications contain a variety of puzzle materials among 
which are crosswords, disgramless, anagrammatic, cryptogram, picture 
puzzles , cryptoquizzes, kriss kross, laddergram and word arithmetic 


puzzles. 
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This publication DELL CROSSWORD PUZZLES does not possess 
the characteristics required to bring it within the definiticn of a period- 
ical. It does not contain a variety of original articles by different authors 
as articles are generally understood. Surely, puzzles are not articles 
within the contemplation of the statute and regulations. Certainly the one 
or two pages of narrative material contained in each issue of this publica- 
tion could not be construed as a "variety of articles" and can scarcely be 
said to have such impact upon the character of this publication so as to 
give it literary continuity, connection between the different numbers, com- 
pleteness within itself or any other characteristic which would compel a 
finding that this was a periodical. | 

The fact that the solver may occasionally learn a new word or a new 
meaning to a word does not change the purpose for which crossword puz- 
zles are universally utilized namely - entertainment or to wile away the 
time by the solver. There is no indicated relationship with prior or sub- 
sequent numbers of the publication and except for the answer for one puz- 
zle each publication stands complete within itself. There is no continuity 
of literary character from one issue to another and no connection between 
the different issues which would bring the publication under the classifica- 
tion of a periodical. Conversely the publication is definitely a book and 
presents all the characteristics of a book - the contents are complete 
within themselves and they deal with a single subject; namely , puzzles. 
The fact that the answer to one or more of the puzzles would appear ina 
latter issue does not alter the general character of the publication. There 
is no indicated need for continuation between the various issues. This pub- 
lication is not originated or published for the dissemination of information 
of a public character nor is it devoted to literature, the arts, the sciences 
or some special industry. 

This publication is not a "periodical publication" within the mean- 


ing of the statute or the court decisions. Houghton v. Payne, 194 U.S. 88 
(97); Smith v. Hitchcock, 226 U.S. 53. 
It is further clearly evident that the publication here involved consists 
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primarily and almost entirely of novelty pages within the meaning of Sec- 
tion 132.483 of the Postal Manual (supra). It consists of blank spaces on 
the pages which are used to work the puzzles. These blank spaces must 
be written upon by the solver in order to complete the puzzle. It is clear- 
ly evident therefore that this publication consists almost wholly of novelty 
pages as defined in regulations and that the novelty pages comprise far 
more than "a minor portion" of the total pages and therefore this publi- 
cation cannot qualify for second-class entry into the mails. 

Although not specifically set forth as one of the issues herein it is 
brought out in the reply brief filed herein by the Respondent that the Post 
Office Department may have previously granted second-class entry to 
this publication but this does not now preclude the Department from re- 
examining the question and coming to the conclusion that the original de- 
cision granting the entry was erroneous. In fact the Postmaster General 
is bound to correct an error when one is found. As stated above the ques- 
tion here involved is whether or not this publicat ion is now entitled to 
second-class privileges. It clearly does not qualify therefor and second- 
class entry must be denied. The doctrine of contemporaneous construc - 


tion has no bearing upon an obvious error or an inadvertent mistake. 


(Houghton v. Payne, supra). 


The Hearing Examiner correctly determined that the burden of proof 
to establish that an existing entry should be revoked is on the Respondent- 
Director and that this burden was fully sustained for the reason that the 
four issues in this publication introduced in evidence in this cause show 
on the face of each publication that it is not entitled to entry into the mails 
as second-class matter. 

The Hearing Examiner likewise correctly determined that since the 
format of the publication is admittedly the same as when the original entry 
was granted, it is clearly evident that the initial grant was the result of 
error, mistake or inadvertence. 

The Hearing Examiner attached to his Initial Decision herein a copy 


of his Initial Decision rendered in the previous consolidated hearing between 
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the parties in P.O.D. Docket Nos. 1/141, 1/147, 1/155, 1/156 which he by 
reference incorporated into his Initial Decision herein and which more 
fully discusses and disposes of the points here involved. The Hearing 
Examiner's findings on the issues here involved as set forth in his Initial 


Decision herein and the Initial Decision in the previous consolidated hear- 


ing incorporated therein and made a part thereof are sustained and are 
adopted. | 
The proposed findings of fact and conclusions of law submitted in 


this cause by the parties are adopted or denied as indicated by the dis- 
cussion herein. Those not discussed are deemed immaterial to this deci- 
sion and are denied. | 

I therefore hold that for the reasons indicated the revocation of the 
second-class mail privileges for DELL CROSSWORD PUZZLES is sus- 
tained. | 


/s/ Raymond J. Kelly | 
Judicial Officer — 


[Filed February 10, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DELL PUBLISHING CO., INC., 
Plaintiff, | 
v. Civil Action No. 2502-60 


) 

) 

) 

) 

ARTHUR E. SUMMERFIELD, 
Postmaster General, ) 
) 


Defendant. 


ANSWER TO SECOND AMENDED COMPLAINT 
First Defense 
The complaint fails to state a claim upon which relief may be 


granted. 
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Second Defense 


Specifically answering the numbered paragraphs of the complaint as 
amended: 

1. Defendant admits the allegations of paragraph 1. 

2. Defendant is not required to answer the allegations of paragraph 
two, but insofar as answer may be required, defendant admits the allega- 
tions of paragraph two. 

3. Defendant admits the allegations of paragraph three. 

4. Defendant admits the allegations of paragraph 4. 

5. Defendant denies that the designated publications are periodicals. 
Defendant admits that plaintiff has been engaged in the business of publish- 
ing and selling them and that said publications at one time circulated through 
the mails pursuant to second-class entry. Defendant is without knowledge 
or information sufficient to form a belief as to the truth of the remaining 
allegations of paragraph five. 

6. Defendant admits the allegations of paragraph 6. 

7. Defendant admits the allegations of paragraph 7 except insofar as 
defendant avers that his records do not reflect a re-entry on June 15, 1944, 
and April 23, 1946, as alleged in sub-paragraph (a). 

8. Defendant denies that the designated publications meet every re- 
quirement of the law and denies that they are originated and published for 
the dissemination of information of a public character, or are devoted to 
literature, the sciences, arts or some special industry. Defendant admits 
the allegations of sub-parts (i), (iii) and (iv). 

9. Defendant admits the allegations of paragraph 9. 

10. Defendant admits the allegations of paragraph 10, but refers to 
the letter of April 9, 1959, for an exact statement of its contents and avers 
that plaintiff was given opportunity to bring his publication into compliance 
before institution of revocation proceedings. 

11. Defendant admits the allegations of paragraph il. 

12. Defendant admits the allegations of paragraph 12 and avers that 
plaintiff was afforded an opportunity to bring this publication into compli- 


ance before institution of revocation proceedings. 
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13. Defendant admits the allegations of paragraph 13. 

14. Defendant admits that plaintiff presented the testimony as de- 
scribed in sentences 1 and 2 of paragraph14. Defendant, except insofar 
as conceded in the answer to paragraph 13, denies the allegation of sen- 
tence 3 of paragraph 14. | 

15. Defendant denies the first sentence of paragraph 15. Defendant 
admits the second sentence of paragraph 15. 

16. Defendant denies the allegations of paragraph 16 except insofar 
as sub-parts (i), (ii) and (iii) set forth the grounds for denial and revo- 
cation. 

17. Defendant admits the allegations of sentence 1 of paragraph 17 
and admits that the Judicial Officer issued a decision of June 7,1960, sus- 


| 
taining the decision of the Hearing Examiner. Defendant denies each and 


every allegation of arbitrary or capricious action. 

18. Defendant admits the allegations of paragraph 18. 

19. Defendant admits the allegations of paragraph 19. 

20. Defendant denies the allegations of paragraph 20 except insofar 
as they contain quotations from the Initial Decision. | 

21. Defendant denies the allegations of paragraph 24 except insofar 
as they contain quotations from the Initial Decision. 

22. Defendant denies the allegations of paragraph 22 except insofar 
as they contain quotations from the Initial Decision. 

23. Defendant denies the allegations of paragraph 23 except insofar 
as defendant admits that the Hearing Examiner's finding as set forth in 
paragraph 23 utilizes the wording of Section 132 483, Postal Manual. 

24. Defendant admits the allegations of paragraph 24. 

25. Defendant denies the allegations of paragraph 25. 

26. Defendant is without information or knowledge sufficient to form 
a belief as to the allegations of paragraph 26 but insofar as answer may 
be required defendant denies the allegations of paragraph 26. 

27. For answer to paragraph 27 defendant incorporates each and 


every answer to paragraphs 1 to 26 as if fully set forth. | 
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28. Defendant admits the allegations of paragraph 28. 

29. Defendant admits the allegations of paragraph 29. 

30. Defendant admits the allegations of paragraph 30. 

31. Defendant denies that Section 132.483 of the Postal Manual was 
issued without authority of law. Defendant admits that the Judicial Officer 
set forth the regulation as one basis for his ruling. 

32. Defendant admits the allegations of paragraph 32. 

33. Defendant admits the allegations of paragraph 33. 

34. Defendant denies the allegations of paragraph 34. 

35. Defendant denies the allegations of paragraph 35. 


Third Defense 
Revocation of the second-class mail privileges on plaintiff's publi- 
cations, POCKET CROSSWORD PUZZLES, OFFICIAL CROSSWORD PUZ- 
ZLES, and DELL CROSSWORD PUZZLES was in all respects procedurally 
and legally proper. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal Assistant United 
States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ Sylvia A. Bacon 
Assistant United States Attorney 


[Certificate of Service] 
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EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
OF APPELLANT'S WITNESSES BEFORE HEARING 
EXAMINER OF POST OFFICE DEPARTMENT, 
GOVERNMENT Exhibit 1, Part A. 


MISS MARION REISSENWEBER 
* * * 
DIRECT EXAMINATION 
BY MR, DENNING: 


* * * * 


Q. What particular type of puzzle or magazines did you use prin- 
cipally? A. For myself? | 

Q. Yes. For yourself fl began by using the regular crosswords 
for the reason that I have already stated in terms of visual hand coordi- 
nation required. I also used the regular crosswords as a means of help- 


ing me recall and rebuild vocabulary which had suffered to a lesser 


degree than motor skills had, but which nevertheless at that time made 
it very difficult for me to recall a word that I wanted to use quickly or to 
select between two words which were approximately of the same mean- 
ing or to make sure that I could spell what I could recall. In all of these 
language aspects the puzzles were very useful. | 
Q. Could you explain in a little more detail how the, ‘crosswords 
assisted you in language disabilities that you may have been suffering? 
A. I think I could. I don't know whether these things will make sense, 
Perhaps I should say at this point if any of you ever have had any occa- 
sion to be near a person who has sustained a brain injury! and has suffered 
language loss, perhaps these things might make more sense. There 
is frequently a difficulty in being able to use associations freely and rele- 
vantly, and in the puzzle work in the first place a specific word was 
required, and I could usually get this if given enough time, but I wanted 
something that would give me progressive study practice | work in measur- 
ing my own ability to recall more quickly, to have some basis for reject- 
ing what I might originally have thought would be a very good word for 
that spot, and I would find later that this word might have, been in the 
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same general class that I was looking for, but it wasn't the word, that 
word that was wanted. 

In other words, it was a rather rigorous type of rebuilding a voca- 
bulary and also of extending my own understanding of how limited or non- 
limited I was in this area. 

I was not employed at the time, and all of these language con- 
siderations were very great considerations in what my future would be 
and I used them as the need came along and extended the use as much 
as I could and later/on the puzzles that specifically required all words 
to be within a related category were very useful because, as I said, my 
ability to have one word touch off the next right word and the next right 
word had been impaired so that in the cryptoquizzes, for example, where 

there is a general heading and of the words to be decoded are within 
that range it gave me good practice and it gave me some opportunity to 
verify wh ether I was right or wrong without having to go through outside. 

Q. Inotice you were unemployed in 1944 to 1949. This use of 
crossword magazines was taken up shortly after you became injured? 
About what year? A. Well, specifically I was discharged from the hos- 


pital in May of 1944, and I remained unemployed until 1949, and as soon 


as I was discharged from the hospital it became evident that a good deal 
of exploration in terms of retraining was going to be up to me and as 
soon as possible after that date I began looking for materials. 

Q. Now when you took up your work at the Institute I believe that 
was in 1949? A. That's right. 

Q. Did you find that you could make use of the crossword puzzles 
in your work with the Institute? A. Yes. Very definitely. 

Q. Were they the exclusive method of retraining that you used? 
A. Oh, no. No more than they were the exclusive method of retraining 
in my own rehabilitation. It would be ridiculous to suppose that ina 
disability which is as varied as the residuals of brain injury that any one 

single method of retraining would be useful. I used all types of 
puzzles, but in the language area and later in the planning area I found 
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the variety of materials in the Dell magazine very helpful, and I still do. 


* * * * * | 
CROSS-EXAMINATION 
BY MR DI LORENZO: 


* * * * * 

Q. Isn't your purpose really to rehabilitate, to bring | the person 
back physically and mentally to a position where, for example, if he 
reaches for a glass of water and it is right here he picks it up and if he 
is crossing the street he is able to see exactly where the cars are? 
Isn't that what your training is designed to do? A. No, that is part of 
it, but another part of it is this: If you have a person who has never had 
these skills at all, we will say we have many adults who have never 
developed these things at all so it would not be unusual if I asked some- 
one to tell me what words to go along with furniture, the ceiling and the 
walls and what you could see out of the window might also originally be 
included in these kinds of things so that this kind of person who is not 
mentally retarded as a general retardation — this is a person who has 
enough of many things so that he will have to cope with the community 
in terms of language, in terms of all of these other things, and it will be 

necessary through language and through concept and) ‘through ideas 
that words convey to gradually help this person also build up within 
himself ideas of the fact that China can be a country but it can also be 
porcelain. So there is a learning aspect here in terms of language which 
is quite a part. | 

Q. But would it be fair to say that this Institute with which you 
have been connected, its purpose is to correct either a physical lack of 
coordination or mental blocks which a person can't coordinate his think- 
ing? Isn't that its purpose? A. Well, that is its purpose, but in so 
stating its purpose I would have to be sure that your concept of rehabili- 
tation was not a narrowly defined one. This may be. Rehabilitation for 
one person may mean developing in that person enough information, 
enough ability to use that information, enough ability to recall it so he 
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doesn't feel an outcast in his own family where the level of achievement 
is far beyond what he would be able to cope with, even conversationally. 

Q. Aren't all of your methods therapy? I assume that you would 
object to crossword puzzles solving being included in therapy. Aren't 
all of those methods of therapy designed to correct and rehabilitate that 
person, correct those conditions or conditions for which that person 

is suffering and to rehabilitate? Aren't they just tools? A. Well, 
certainly these things are tools, but they are tools which have been built 
up inherently upon certain concepts, ideas, informational value, which 
for an adult would be far more necessary as a part of the tool than might 
be if this child were very young and might be expected to acquire these 
things through the formal process of living. 

* * * * * 

Q. Let me ask you this: Here is this diagram, No. 2, will you ex- 

plain to us how you go about solving those diagrams? A. The ones 
to which you just referred? 

Q. Yes. A. It would depend upon the patient, but in most cases . . 

Q. If you were the patient? A. Well, I would in the first place 
have to know whether I could read this word which to me presents a lot 
of difficulty. 

Q. You can read it. A. Ican now, but I could not have. 

Q. Right now you can read it. A. Yes, I can read it. I would try 
myself to think whether I knew the word. I would probably say the word 
and try to find a sentence in which I could use the word and I would hope 
that I would come up with the idea that it was something that you could 
pour; it wasn't something in a piece that you could pick up and at my own 
point I think that once I put that much together I would probably be able 
to say, Do I know of any tree where there is anything except bark and 
leaves and so forth, and would arrive at the fact that this was a maple 
tree, and again the association, What do they call that stuff that they get 
out of the maple tree in order to make sugar, and I hope with the back- 


ground that I have of some retention of words that sap would come. 


@. As soon as sap came you would put it right down, right? A. Yes. 
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‘Q. Assuming that you believe it right? A. Yes, I would. 
Q. So you are supplying the information which is necessary to fill 


it in and you will continue to do that throughout the puzzle? | A. I would 
continue to do that throughout the puzzle, but it would be at the same kind 
of learning situation that I would get if I read a book and I thought I had 

a general conception of the idea, but I didn't know whether af really had it 
and I would have to explore that thing before I could go further with it. 

Q. But everytime you got that word you would fill it in. A. Pro- 
vided it met the specifications of the number of spaces and that sort of 
thing, yes, I think I would, but I would at that point say that the same 
thing would be true of any other learning situation that there is a give 
and take as to whether learning is going to be good. You have to have 
something to start with and you have to enlarge from that point forward; 
how you enlarge depends upon the individual needs of the situation. 

Q. Now in turning to Page 56 — let's take over 19; that is what 
you call a cryptoquiz? A. A cryptogram. ! 

Q. Now I think you agree with me that as it is is meaningless? 

A. That's right. It is also meaningless if a person does not know the 
alphabetical sequence or also in the alphabet has no ability’ to apply or 
learn skill from one situation to another which is the real learning prob- 
lem with many of these people. This has an abstract quality to it which 
differs considerably. 

Q. Of course, you and I read English and even to those of us who 
can read English and know the alphabet in its present condition in the 
present stage this is meaningless; this doesn't convey any information. 
A. That's right. 

Q. How do you go about getting this information? A In going 
about getting this information, assuming that I felt the patient were 
ready... | 

Q. Assuming that you. A. Assuming that Iam doing it because I 
still have difficulty with some of these, I have learned, however, that I 


would recall the fact that in the English language there are only two words 
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that are made up of the single letter and stand by themselves so that I 

would probably underline any single letter which occurred in that 
cryptogram and make those notations that this would probably be an ‘a' 
or an "I' and I would also look for single letters which would be preceded 
by an apostrophe, I would say, and would note at that point whether it was 
a single letter or double letter preceded by the apostrophe and this would 
give me with my knowledge of the English language (I would have to do 
some thinking), but I would be able to come up with certain contractions 
that we use in our language, when we have one letter or two, and I would 
then proceed to the fact that I would underline the letters that are doubles 
and I would begin to observe carefully to see if I could find there are 
patterns and then from my knowledge of the English language would try 
to determine whether it includes that I had, was adequate. This would 
involve a knowledge of skill in spelling which I now have which was not 
that good at the time that I began working these things. 

Q. How does this differ from decoding? A. It does not differ 
significantly from decoding except that this is accessable material which 
I can put my hand on and which requires the use of information and there- 
fore once decoded it has a further use in that it is something which in 
most of these cases has some pertinence to generalities that have been 
stated or perhaps quotations from someone whose name at least is an 


author that is familiar with the patient. 


Q. Had you finished? A. I was going to say that the other way in 


which this differs from any codes which I have been able to put my hands 
on is that this material provides an opportunity for a person to begin to 
work it out and will become much simpler level than most of the material 
I have been able to find. 

Q. Have you read Edgar Allan Poe's ''The Goldbug?" A. Yes. 

Q. Do you regard that as significant? Or more difficult? A. I 
would. I mean this isn't a one-day stand. I can find codes that will be 
used, standardized, psychological too, but I couldn't use it for teaching 
purposes. I might say that this has the same interest that the code in 
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Edgar Allan Poe's has; that there is a certain satisfaction in, being able 


to handle this material but I need something that I can keep | on getting. 
* * * * * | | 


MRS. KATHLEEN RAFFERTY 


* * * 


CROSS-EXAMINATION 
* * * * 
BY MR, DI LORENZO: 
Q. Turning to Page 13, No. 4, I believe that falls within the class 


of cryptograms; is that correct? A. That is correct. 


| 
Q. As it appears now to a person who reads and writes English 


that has not been a message in its present form? A. It conveys some- 


thing, a message to me. 
Q. Even before you had decoded it? A. Yes, sir. | 
Q. Would you believe it to have been a message to you after you 
read it? A. It meant something of a message to readers who understood. 
Q. Before? A. Yes, sir. | 
Q. Before it was solved? A. Yes, sir. (Discussion off the record.) 
A. It tells me that it was a normal English sentence. There are many 
clues to it. It is a normal sentence in English; that it contains articles 
and adjectives, and my feeling is that a newspaper, we will say, in Ger- 
man might not convey information to me, but it nevertheless conveys 
135 information, whether I understand precisely the symbols in which 
it is written. I mean the carrying of the information is not dependent 
wholly on the particular person holding the magazines or newspapers 
always on what they... or is dependent on what they bring to us. 
Q. German, of course, is a written language, is it not? 
THE PRESIDING OFFICER: I think we may take notice of that. 
Q. Therefore, a newspaper which is written in German does not 
have to be decoded by persons who read German? A. It would depend 
on their ability with the German language probably. | 
Q. Do you know of anyone who has adopted this code language? 
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A. Well, we have adopted it. The puzzling people have adopted it. 

Q. And they can read it without going into the process of decoding? 
A. It isn't decoding it. In other words, you finally get an understanding 
of it. 

Q. By breaking the code? A. You can achieve it, that is more 
laborious than you read, but probably so. 

Q. Now take this laddergram on Page 14. How do you solve that? 

A. Do you want me to read the directions. 

Q. No, take No. 1. What would you put in that first? A. I would 
have to think about it. I would first have to read the directions in this 
case that you have to get that much information before you can even begin. 
Then I would have to study the definition, and since No. 1 is dependent on 
No. 2 and No. 2 is dependent on No. 3, I would have to study all three; 
and if I were unable to get that far, I would then go to No. 4 or No. 5 or 
No. 6, depending on what I could get. If I could get No. 2, for instance, 
finally I think of it, then I could go backward and get No. 1 perhaps and 
perhaps go forward to No. 3. That would depend. . 

Q. Is it fair to say that you are doing most of the work of supplying 
the words to the person who solves this? A. No, I wouldn't say so. I 
would say that it is all there quite clearly, if I can understand it. 

Q. But after you read it and after you understand it you know that 
they want a certain word; is that correct? And they want you to supply 
that word? A. I would say that they have already supplied whatever in- 
formation is necessary to solve that now. If I miss, don’t happen to 
understand exactly what they are saying, it is up to me to, I will call, 
interpret it, and if it were to come immediately to me then I would feel 

gypped. 

Q. You have to come up with something? A. We would presume 
that you are looking for an end; yes. But they have given me all I need. 
They have told me what is needed. 

Q. Turning to Page 18, as I understand this, all you have to do is 


select the word, and all you have to do is place the right word in the 


right block. Is that correct? A. Well, I object to your use of the word 


tall", 
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Q. Well, let me put it this way: You have to select the word, and 


if you select the right word you just place it in the block; is that correct? 
What I mean is you don't have to — you take, let's take the nara "wading 
pool”. You don't have to take the synonym like you would in a normal 
process, do you? A. This may be a point in case where we supply them 
with this portion of the information ina non-oblique fashion. I would say 
in others it is presented in a more oblique fashion, and this is ina more 
non-oblique fashion. 

Q. But you do present all the words that are ahededs A. We 
present I would say all of the words in all of them ina more oblique 
fashion. | 

Q. No, in this puzzle here do you have to make any synonyms or 

do you have to think of any definitions or synonyms? A. I have to 
think. | 

Q. But you don't have to think of any definitions or synonyms. 

A. No, this is true, you don't. But this isn't to say that I wouldn't receive 
information from it because it is written. I have already gained something 
that I might not otherwise know. I happen to know that spelling is not a 
strong point in schools today, or hasn't been; nor is the use of words — 
one word, two words, or hyphenated words — so from this: Ir already know 
that jump rope is two words and earmuff is one. Itisa piece of purchase 
information for me, and if this weren't so we wouldn't spend many edi- 
torial hours seeing that this is exactly and properly presented so that it 


does give very accurate information on words. 


I also know whether or not a word such as Jungle Gym may not have 


been in my scope of knowledge as a piece of playground equipment. Asa 
matter of fact, I remember this particular one in one of the occasions 
when one of the non-mothers on my staff didn't know what in the world it 
was at all and did have to look it up and could not believe that it was a 
piece of playground equipment; and this [goes] on for all of them. 


* * * * i * 


Q. At some time or another you have got to start, and you have got 
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to supply that information? A. You would need to start with one word. 

Q. At least one. A. At least one. 

Q. Andthen.. A. Excuse me. I don't think you are starting 
with one word, though. Precisely as I understand it we have given you 
the information necessary to start it. It is up to your thinking powers 
perhaps, but we have given you the starting if you can employ it. I have 
given you all the information. Now your ability to employ it is a very 
individual matter. 

Q. And the ability to employ it depends upon my previous knowl- 
edge? A. Portions of it only. Portions of it only, if some will be 
worked out as you progress. 

* * * * * 

Q. Is there anything in here that does contain reference to any 
events or anything which would preclude a person from answering it in 
July? A. I shouldn't think so from what I see here. 

Q. Suppose this had come out six months earlier? Is there any- 
thing in here which would have precluded you from including it six months 
earlier from the nature of words themselves and the information? 

A. From this very particular one this might not be so. Of course, others 
that we have it is so. I mean this particular one. 

Q. Iam asking whether there is anything in the words or definitions 
which are requested which would have precluded this puzzle from being 
included in a publication which was issued six months before the January- 
February issue? I haven't gotten an answer. A. I say so far as I can 


see there would appear to have a flexible enough use of words so that it 


could. However, on Page 8 may I say there is a two-page puzzle which 


could only have appeared in the January and February issue or certainly 
would not appear in the July issue. 

Q. Why? A. I think that the title "Snowtime" and the references 

inside the puzzle. 

Q. Why couldn't this have been issued in January-February, 1960? 
That would be Christmastime, wouldn't it? A. It might. I haven't any 
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idea whether there are other specific references, but you didn't ask me 


for a year. You only asked me for a month. 
* * * * ss 
Q. Referring to the diagram, No. 3, on Page 50, again you have to 
start off by supplying at least one word yourself, do you not? A. You 
have to start off by supplying an answer to a definition that lwe have 
already given. i 
Q. But you have supplied the answer to the definition. A. To the 
definition. | 
Q. Then you proceed right along. Now on Page 73 I believe the 
title is "Dressed for the Occasion". Again that calls for a' particular 
word from your knowledge, and you can't be helped this time by cross- 
words. Is that correct? You either know what kind of clothes you would 
wear at a flower garden or you wouldn't? A. Mr. DiLorenzo, that goes 
for things like jokes. You might very well tell me a joke, and I might 
not understand it, but it doesn't mean that you haven't told me the joke. 


* * * * rm 


Q. In order to solve these puzzles, let's take No. <A on Page 4, do 
you have to write into the spaces? A. Yes, sir. | 

Q. On your laddergrams on Page 13 you also have to write in 
spaces? A. Yes. 

Q. On your cryptoquizzes, let's take Page 28, you also have to 
write in? A. Well, no, you would probably write those down on a sheet 
of paper to begin with many ideas there. You would get all things that 
you thought pertained to it, and then you would, of course, have your 
clues. Then you would have to bring many more things to) it. 

Q. Why do you double space there between your letters? A. Be- 
cause they must be very clear so you can see when you have double 
letters together. For instance, it is very hard to see when they are 
close together. You can't see that easily, and there is a lot of guessing, 


this letter arrangement. 
* * 
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DR. EUGENE T. MALESKA 
* * * 
DIRECT EXAMINATION 
BY MR. DENNING: 
* * * * * 
Q. What is the usual rule, if any, that is followed with the type of 
definitions? I mean as to the length of definitions; whether one word or 


two words, or a sentence? A. Well, in general we try to keep the defini- 


tions as short as possible and as communicative as possible. The 
definition — if the definition is too short it may lack communication so 
therefore we have to increase the number of words. There is a space 
problem, but we don't go into a fetish. We don't make a fetish for the 
sake of brevity. 

Sometimes the definition can run as long as four words. Sometimes 
it is only one word. It is according to the need of the moment in designing 
that. I had, for instance, lunar eclipse in a puzzle the other day, and I 
said, A recent event that will take place on October 2nd. 

MR. DILORENZO: You mean the solar eclipse? 

THE WITNESS: The solar eclipse, yes. 

A. (Continuing) So that I had, I don't know how many, words in that. 
But another time you can have just one word. 

Q. What are the characteristics usually or qualifications for a good 
crossword constructer in your opinion? A. Well, I think he should first 
of all have a good vocabulary; a knowledge of literature, the arts and 
sciences; and certainly he should be a good speller. He should have some 
mathematical ability because of his symmetrical problem, and I suppose 
general all-around background and love of words. I think this is an im- 
portant aspect, love of words. If he really loves words, then this will 
not be a chore to him; he will enjoy it. If he doesn't have that, I think 
that he will just dabble in making them up once in awhile. 

Q. What was that question that was asked? Do you remember that? 
A. He was asked what he was reading. 


Q. Words, words, words. A. Words, words, words. 
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Q. I take it then you have been interested in crossword puzzles a 
good long time. A. Well, I have been since I was a child. I started as 
a child solving them around the age of twelve or thirteen, and then found 


that I was able to solive [sic] the diagrams and then decided to make 


them up. 

Q. What particular benefit do you think you seguened Fon the 
solutions? A. Oh, from solving them? | 

Q. Yes. A. Well, that's —I can't say this earnestly enough: I 
derived a great deal of benefit from them. I think it was one of the turn- 
ing points in my life. I can still remember when I was a high school boy 
going to high school on the train, and we had a little game of trying to 
pick up a newspaper when somebody dropped it, you know, and then we 
would take the newspaper and I would turn to the puzzle and solve this 
puzzle. Now they had the answers in the same sheet that, this happened 
to be the Daily News or the Daily Mirror, and I would come across words 

which I still remember today which I had met for the first time. 
Take the word aeon, a-e-o-n, or e-o-n. I would look at that and I would 
solve it, and I would maybe get e-blank, and would say a long, long time, 
I never heard of such a thing before. What is that? And sometimes it 
would work out by the word that crossed it coming down, and I would 
make a note of that, either mentally or with a little notebook that I used 
to keep of new words, and sometimes it didn't work out and I would turn 
to the answers that they send in the answer page which I used as a last 
resort, and learn it. Now the next time the word came up in a puzzle I 
would say, Oh, yes, a long, long time; that's the answer. And I would 
write the word in, and I discovered that I was increasing my vocabulary 
immensely. | 

Sometimes when I went to the New York Herald Tribune, they don't 
give the answers on the same page, and sometimes I would use the 
dictionary and look them up. | 

I get a fascination with words that I saw. I felt more of a word 
power at the same time I was learning late in school, so the combination 


was a very happy one for helping me to develop a vocabulary. 
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Q. Could you tell us what, if any, experience you have had in using 
the crossword material in your teaching, either in public schools or in 
colleges? A. Well, I have used them in both places. 

Q. First, I would like to ask you what subjects did you use in 
these colleges or high schools? A. Well, asa teacher in the public 
schools I taught Latin and English. In my English classes I used cross- 
word puzzles as a unit. I would ask the boys, perhaps my own experience 
as a boy, had asked them to get a newspaper or any newspaper or any 
magazine that published puzzles, whether it was crossword puzzle maga- 
zine or anything else and bring that in, and then I would show them the 
general technique for solving the crossword puzzle, and I would ask every 


boy in the class (this is an all-boys' school, that is why I say every boy) 


to solve his puzzle in his seat and take, to call upon me for help as 
needed; and I went around and listed new words that they were learning 
and wrote those on the blackboard. And I developed this for several weeks 
until they became interested enough in crossword puzzles that some of 
them would want to make them up. The very bright ones would make them 
up for the class newspaper or the school newspaper. That's the way I 
used them in school. 

Now in college you asked me, I had a different method of approach. 
I teach a course in methods of teaching language arts. Now do you know 
what the language arts are? 

Q. No,Idon't. A. The language arts are all the methods of com- 

munication in English, including reading, spelling, grammar, voca- 
pulary, and the composition and literature. Even listening is counted 
among the language arts, or the art of listening which is an under 
developed art. 

Well, in this course I teach as part of this a unit on the crossword 
puzzle which is sub-zoned under games and devices to build vocabulary, 
and the way I do that is I start off by saying, How many of you have ever 
solved a crossword puzzle, and some of them, most of them put their 
hands up. These are, by the way, graduate students who are now teaching 


elementary and junior high school students. They are new teachers that 
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I am teaching, and I always tell people I teach teachers how to teach. 
Well, these people, some of them are interested in crossword puzzles, 
but few of them realize that they can be used as a teaching device. 

First of all, I show them how to solve a crossword puzzle in case 
they don't know. But some of them, it is a review for them; for others 
it is a brand new experience. The next thing I do is have them bring in 
a newspaper or magazine just as the children do, but we get very quickly 
to making up crossword puzzles, and I show them how they can make up 
a crossword puzzle of a simple kind, either symmetrical or unsymmetri- 
eal, which will bring in some of the words in the unit, some of those 
vocabulary words that they use to teach, and then we have what is known 

as the hectographs, the rectographs machines as we call it now, 
and they rectograph these puzzles. I ask them to bring in examples to 
me that they are going to use in their classes, and I will go over them 
with them and be careful to see that the definitions are poor or good in 
some cases and give them help with those. That is concluded by having 
us all make a crossword puzzle right on the board spontaneously. The 
class is usually amazed that they can do this, make a crossword puzzle 
up without having any previous consultation about it. We aoe a group of 
crossword puzzles up. | 

Q. Doctor, I would like to know to what extent you may use the 
crosswords; teachers are taught these crosswords and how they use 
crosswords along with textbooks; and what would be the relationship be- 
tween the two? A. Between textbooks — well, the crossword can act as 


a supplementary tool to what is in the textbook. | 


| 
Q. Yes? A. So can it fill-in by the way, and the fill-in is espe- 


cially adaptable to young children. I always tell them that they might 
fill in first. | 
If I may address myself to the fill-in for a minute, which appears 
in these magazines, the teacher is teaching a unit on transportation. 
She has a list of words that she wants to reinforce from the children, 
forms of transportation that they can start with any word, say the 


word airplane, and put it across, Now with the n in airplane they can 
i 
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cross the word train, with the t in train you can cross the word steam- 
ship, and all the way along the lines; and you can make what is known as 
a fill-in and you can give them a start. The teacher can make this up or 
the children can make it up with them. It isa little game that can give 
them a start, and they can get some crossword puzzles after that. 

Now crossword puzzles are used as a supplementary device; can 
be a part of their teaching. They can also give them amount of homework 
solving a crossword puzzle. I recommend that they give this as home- 
work, trying to solve a crossword puzzle and hope that the children will 
go on to become solvers themselves. This is the aim that I frankly tell 


them that, if you can get them to use their leisure time in a wholesome 


fashion, then you have done a great deal for them because the teachers 

can be with the children only five or six hours a day; what they do with 
their time afterwards — do they roam the streets and become delinquents? 
Do they just sit down and look at the three stooges? Or do they solve a 
crossword puzzle, for example, by contrast. Now a child who is given by 
the teacher some kind of direction toward a wholesome occupation will be 

a better child eventually and a better adult. 

Q. I would like to ask you at this point, Dr. Maleska, if you can 
point to any examples in the Dell crossword books that are in front of us 
on the table as exhibits in which information is featured? A. (Examines 
Exhibits on counsel table.) Well, naturally I would want to turn to the 
ones in the back because they are the ones that Iam most familiar with. 

Q. Allright. A. I construct the senior puzzles for Dell which are 
of the harder variety. 

Q. Let the record show he is referring to...? A. This is 
Exhibit No. 17. The first one I turn to is Page 58, Crossword 18, Peti- 
tioner's Exhibit. Iam smiling because the second definition says, ''The 
P inGPO." I haven't looked at this in a long time. I wonder what issue 
is this. June-July, 1958. Some of these things seem like somebody else's 
after you have done so many. 

Q. For the record what does GPO mean? A. General Post Office, 
and the P meaning Post, and I think that is an example of information. 


I think the next one, "Seeing Christ's first miracle," is an| example of 
information, and I would say that in both cases it is possible that the per- 


gon had it in his vocabulary at one time and may have forgotten it and in 


201 both cases it is possible that he never knew what these meant. He 


never knew what GPO meant and may learn it through this, 

Q. I think around here some people understand GPO means Grand 
Old Party. | 

MR. DILORENZO: No, Government Printing Office. 

A. This river in Spain is another example, and, of course, the 
next one, 18 across; author is Godden; France-Belgium, River Seine; 
World War I Battles. "He cried, My Kingdom for a horse," 24 across. 

Well, I think that actually I have made the point. "Where Moses 
viewed the Promised Land." | 

In this connection I would say this is information of various nature. 


We have allusions to the Bible; we have allusions to contemporary events; 
we have some to sports; some to geography; some to history. In 44 
across we have allusion to music, and I think you would find in this puzzle 
as in most of my puzzles for Dell anyway, and for The Times, an olio, if 
I may use a good crossword, of many different kinds of words and in- 
formation of various nature. | 

Q. How do you spell that olio? A. O- 1-i-o. | 

Q. There is another, o-l-e-o. A. Well, of course,’ it is short for 


oleomargarine. 
* * * | 
CROSS-EXAMINATION 
BY MR, DI LORENZO: 


* * * * | * 

211 Q. Well, for example, they may say, well, take the word fastidious; 
there might be four possible definitions, A, B, C, and D. A. Yes. In 
some crossword puzzle magazines I have seen that. In tact, I used to 
make such a test up for one of the magazines that I formerly worked for. 

Q. Now how would — if that type of question ina crossword puzzle 


publication, how does it differ from a test that you give in school? 
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A. That type of question, if that type of question appeared in a crossword 
puzzle magazine, how would it differ from a test in school? 

Q. Test question in school. A. If we gave a multiple test question 
in school there would be no difference on vocabulary. Multiple choice 
would be the same. You can equate the two actually; to make it clear, 
you take a test, multiple choice, with certain words and use them in either 
the classroom or in a puzzle magazine if you wish to. 

Q. Fine. Now have you also in the process of teaching given what 
I would call fill-in questions? A. Yes. Yes. 

Q. And I believe that in some of the Dell Publications there are 
fill-ins? A. Yes. 

Q. How do the questions differ from the test you have given on 
fill-in? Are they the same? A. I wonder what you mean by fill-in? 
There is a fill-in puzzle in Dell. It is called Kriss Kross in Dell. Is that 
what you mean? Some of the magazines call it fill-in. 

Q. No, what I have in mind is. A. By the way, what I was referring 
to before when I used the word "fill-in" was referring to the Kriss Kross 
type of puzzle. 

MR. DENNING: Would you give the page? 

THE WITNESS: The Kriss Kross. I gave an example of it on Page 
17 in Exhibit 17 as a Kriss Kross which I have referred to in my testi- 
mony previously as a fill-in. 

Q. What I had in mind, Dr. Maleska, is of a type which appeared 
on Page 35 of Exhibit 17. A. Yes, I see (examining exhibit). 

Q. For example, you see ''Made for blank other". A. Oh, yes, 
yes. You want to know is that the same? 

Q. Does it differ? A. Is it the fill-in type of question used in tests 

by teachers? 

Q. Yes. A. No, for instance, we may use a question like this: 
Daniel Boone was born in the City of, or the Town of, and then you fill in 


the solution to this and then the same type of thing is here. 


Q. Have you also ran across in your teachings, given your students 


a list of words and say, What is the definition for these words? You 
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know, four or five definitions given, and have a list of say four or five 
words? A. I don't approve of that method. | 

Q. I didn't ask whether you approved. A. Without the use of the 
dictionary or some other aid? 

Q. Ididn't ask for that. A. I don't do that. I haven} t done that. 

Q. Do you know whether it is done? A. Yes, it is done. 

Q. In the sense that both asked for definitions or syhony ms, how 
does a crossword puzzle differ from that? A. Oh,a very great one. 

Q. Would you please explain? A. There isa big difference. If I 
say to a child, Here is the word fastidious; give the definition. 

Q. Orasynonym? A. Orasynonym. He will have trouble defining 
it because you are asking him to be a lexicographer. That is what you are 
doing. But if I give him a synonym for it or give him the word meticulous 
as the word in the puzzle, now he is not going to just dredge up a definition 
out of nowhere and answer, but he is going to have to employ other things. 
He is going to have to employ skills in combining the cross words with 
the down words in order to reach a definition, as a solution. 

Q. Now testing that a little further, let me refer you to Crossword 
Puzzle No. 6 on Page 7. A. Yes, Crossword Puzzle No. 6 on Page 7. 

MR. DENNING: Of the same Exhibit Number? 

THE WITNESS: Exhibit 17. 

Q. Now the diagram itself except in the blocks is pestecti blank. 

A. Except for the blanks? 

Q. Yes. A. Yes. | 

Q. Now somehow or other in order to get started he has got to 
come up with a first definition. A. Right. 

Q. There is no way that he can work it crosswise because he has 

got to come up with an initial? A. He has got to start somewhere. 

Q. So in the sense that he has got to start some place for at least 
his first definition, how does that differ from asking him | ito give a defini- 
tion or just one word rather than a list? A. Well, you see, in the other 


case you have a whole list and you are using this as your main technique 


and you in this case are using this only as a springboard for another 
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technique and so that there is a difference in this situation. 

Q. No, but on the first word there isn't. A. On the one word 
which is one word out of, say, eighty, ninety words or whatever number 
of words are in this puzzle; I would say yes, there is not much difference 
in asking him to start some place. In fact, we could call it a giveaway 
in some cases. He may start with twenty-one across which he says — 
there is a blank there. Well, there is a two-letter word, and he would 
say now... 

Q. Let's hope. Now I believe you testified on direct about your 
school days when you first began the solution of crossword puzzles, and 
I believe that you admitted that despite the criss-cross there were at 
least certain words that you could not solve in that manner. A. Yes, 
that I would refer to the answers for it or refer to the dictionary. 


Q. Or if you didn't have it. So even though you do get started and 


you have your first or second or third words, as soon as you get started 
you will not necessarily be able to complete a crossword puzzle simply 
by criss-crossing or there may be. .? A. Not necessarily be able? 
That would be a fair statement. 

Q. Now when you get tests, Dr. Maleska, or when you gave tests 
what were you looking for? A. Well, there are various purposes of 
tests. Are you talking about tests which come at the end? 

Q. No, Iam trying to get you passing the grade. What is the 
primary purpose of testing in school? A. You see, it is a complicated 
subject to talk upon briefly because there are all kinds of purposes. 
When I meet the children in September my primary purpose is to find 
out what they need to know and what they know already. So I give them a 
diagnostic test, and then I may give them prognostic tests, trying to 
figure out what they will have to know. What needs there will be. As we 
go along we test them on what we have just taught them, and to test them 
at the end of a day or at the end of unit on the knowledge as gained, and 
finally a test at the end. 

Q. Would it be fair to say, Doctor, that one of the primary, at 


least one of the primary reasons for testing is to determine 
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whether or not the student has a store of information which you have 
expected him to obtain from other sources. A. That is one of the 
reasons for testing. | 

Q. And then upon the basis of that, you would move further on? 
A. Sometimes you would, yes. | 

Q. Well, you will either go back — whenI say... A. You can 
reteach or you would proceed if he knows all of it, well, try to go on to 


other areas abuilding on that. | 
Q. In short, by the test basically you are seeking information? 
A. By that sort of test that you described, you would be seeking more 
information for the teacher as one of the goals of the test. 
* * * * bk 
Q. Therefore, so far as you know, in the New York city area the 
only reference in the public school might, you might say, administration 
believes it is a primary use only in spelling. A. Well, my knowledge is 
hazy on this point. Now let me see. I have been out of that elementary 
school environment for quite awhile. I am trying to think as far as I can 
recall now, but there are areas in language art, books, where crossword 
puzzles are mentioned and crossword puzzles are mentioned in various 
books such as the teaching of language arts by, well, we will say, Strick- 
land. Iam sure that that would be in there. In Harris’ "How to Increase 
Reading Ability"". Under what category it falls I don't remember about. 
I seem to recall that this one did come in the spelling manual 
under the ways to increase interest at the use. ! 
* * * * im 


EXAMINATION BY THE PRESIDING OFFICER 


* * * * im 


Q. And doesn't it make it less painful because it has an air of 

attractiveness due to the entertainment value of the crossword 
puzzle in making acquisition of information a subsidiary, an important 
subsidiary, but nevertheless somewhat subsidiary? A. I would differ 
with you on that, sir. The use of crossword puzzles has the use of 
other devices. It is misunderstood apparently by you and by a lot of 
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other people in the public. The use of these devices has come about be- 
cause we have discovered that it isn't sugarcoating the pill so much, but 
by getting the child to be active as a learner that we are going to succeed 
in getting him to learn better. 

Q. But isn't it regarded as sort of agame? A. Well, the word 
"game" can be interpreted broadly or it can be interpreted narrowly; if 
you would interpret it broadly, I would say, yes, because there are lots 
of things that we call games. We have a very good — a spelling bee, for 
example, as a game, but it has been used in the elementary schools since 
time in memorial, but the use of a puzzle and the use of other devices 
would be the same thing; but I would like to finish on that because I think 
it is important for me to clear up my point of view on this. 

Q. I would like to hear it. A. My point of view is that the active 
versus the passive learning situation should be thought through. A child 

who is given a word list and told, Go memorize these words, is 
given a passive kind of situation where all he has to do is memorize. 
We have discovered that he can memorize them and learn them and take 


a test on them tomorrow and pass that test, but weeks later will fail 


these same words; but that if, in some active way his mind is called upon 


through the context he will learn them better. 

Now in this connection this context can be in the form of reading, 
in the form of reading and a picture or it can be in the form of something 
like a crossword puzzle or other device used to get him to think. It 
isn't, therefore, to sugarcoat the pill, but it is to get him to think. That 
is the thing I want to emphasize. He has to do some thinking, and that 
makes it stick better. We have a saying, You learn by doing. It doesn't 
mean physical doing; it could be mental as well. 

The example I think of that I use in my class at City College is the 
word q-u-a-g-a. I take a word that they never know. You haven't heard 
of this word? You haven't heard of it, have you? 

Q. No, Lhaven't. A. Nowl could teach you this word by putting it 
in the puzzle and giving you a definition for it. I could teach you this 

word by giving it to you and giving you the definition and say, Here, 
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memorize it. This I believe is the least of the ways you could memorize 
it, but a few days later you would forget it. The extent of your active 
participation in learning this word will help a great deal in your memo- 
rization, in your final learning of it. ! 

Now if I gave you the word in the book and you came across quaga, 
and there was a picture of a quaga, that would help you to learn it because 
of visual association. If you learned it through the context of a book, you 
would also; for instance, suppose it said, "My guide in Africa said to me, 
Look, there is a herd of quagas," and I looked and said, Those aren't 
quagas, those are zebras.” Well, then, we begin to learn from that. 
Suppose they had a picture of these quagas and you could see they were 
zebra-like animals, then you have got the idea. A quaga is| an animal, 
and it is in the same family as a zebra. | 

Well, now, the same thing occurs with the crossword puzzle where 
the fellow has said, A zebra-like animal, but he has got q-u- -something, 
and he doesn't know what the rest of it is, and suddenly it starts to come 
out through the crossing words. He has been an active participant. His 
mind has been teased. He hasn't been told just to go and memorize it 

and we will give you a test. He has put something into it, and we 
believe he will learn the same way if he has been asked to figure it out 
in other devices that we have. 

I was just trying to think of an example which is another game with 
that word, but we might, for instance, one of our ways of teaching is to 
put part of the word on the board and have them fill out the rest of the 
word. What is this word? What does it mean? We use it ‘in a sentence 


too. 


So I would say that to the extent that the person is active as a 
thinker, the learning will be greater and it is my feeling that this is one 
of the ways to keep an active method. | 

Q. And it keeps them active because it stimulates their interest; 
is that right? A. Stimulates the interest is one of them, yes. 


* * * * le 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DELL PUBLISHING CO., INC., 
750 Third Avenue 
New York 17, New York 
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) 

v. ) 
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) 
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) 


Postmaster General 
Post Office Department 
Washington 25, D. C. 


Defendant. 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


Plaintiff moves the Court for summary judgment pursuant to Rule 
56 of the Federal Rules of Civil Procedure on its above-entitled com- 
plaint for an Injunction and Declaratory Judgment against the Postmaster 
General, to enjoin, set aside and declare invalid his orders revoking 
second-class mail entry permits granted plaintiff pursuant to the Act of 
March 3, 1879 (20 Stat. 358). Attached hereto are the following: 

(1) Statement of material facts as to which plaintiff contends there 


is no genuine issue (Rule 9). 
(2) Memorandum of Authorities and Brief in Support of Plaintiff's 
Motion for Summary Judgment. 


Respectfully submitted, 
DENNING & WOHLSTETTER 


By /s/ Wm. I Denning 
Wm. I. Denning 
Attorneys for Plaintiff 
1518 K Street, N. W. 
Of Counsel Washington 5, D. C. 


Alan F. Wohlstetter 
Ernest H. Land 


CROSS MOTION FOR SUMMARY JUDGMENT AND 
OPPOSITION TO PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT 
Comes now the defendant by and through his attorney, the United 
States Attorney for the District of Columbia, and pursuant! to Rule 56, 
Federal Rules of Civil Procedure respectfully moves this Court for 
judgment for the defendant for the following reasons: 
1. There is no genuine issue of material fact. 


2. Defendant is entitled to judgment as a matter of law. 


Defendant also opposes plaintiff's motion for summary judgment 
for the reason that plaintiff is not entitled to the relief which is demanded. 

Incorporated herein and made a part hereof is the record of admin- 
istrative proceedings labelled Government Exhibit I, Parts A, B, and C 
and Government Exhibit II, Parts A, B, and C. 


/s/ David C. Acheson 
United States Attorney 


/s/ Edward P. Troxell 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Sylvia A. Bacon | 
Assistant United States Attorney 


[Filed October 19, 1961] 
ORDER AND JUDGMENT | 
| 
Upon consideration of the cross-motions for summary judgment 
filed herein by plaintiff and by defendant, and it appearing that there are 
no genuine issues of material fact and that defendant is entitled to judg- 
ment as a matter of law, it is by the Court this 19th day of October, 1961, 
ORDERED that plaintiff's motion for summary duane be and 
the same hereby is denied, and it is 
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FURTHER ORDERED that defendant's motion for summary judgment 
be and the same hereby is granted, and it is 

FURTHER ORDERED that judgment dismissing the complaint with 
costs be and the same hereby is entered in favor of defendant. 


/s/ Alexander Holtzoff 
United States District Judge 


[Filed November 30, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 30th day of November, 1961, that 
plaintiff, Dell Publishing Co., Inc., hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 19th day of October, 1961, in favor of defendant 
Day against said plaintiff Dell Publishing Co., Inc. 


/s/ Wm. I. Denning 


Attorney for 
Dell Publishing Co., Inc. 


